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AMENDED COMPLAINT (Filed July 19, 1972) 


UNITEC STATES DISTRICT COURT 
SOUTHERN CISTRICT OF NEW YORK 


eee 


LOMBINO & SONS, INC., ANTHONY COMO 
anc’ ORAZIO COMO d/b/a/ COMO BROS., and 
THOMAS CeMARCO, 
Plaintiffs, 
AMENCELC 
- against - COMPLAINT 


STANCARC FRUIT ANDO STEAMSHIP co. ree a {12G3 


Defendant 


ne 
SS ese sessnatanistSsissnisiatistsneyenseusneesesee’ 


AS ANC FOR A FIRST CAUSE OF wads. 
PLAINTIFF, LOMBINO ® & CNS, INC., B 
RICHARCL 8 SCARLATO, ITS TT ORES 
COMPLAINS CF THE CEFENLANT ANE 
ALLEGES: 


1. This actior urises under the provisions of the Robinson 
Patman Act, 49 stat. 1528 (14 U.S.C. Section 13a), and The Clayton Act, 
38 Stat. 73! (15 US.C. Section 1S). 

2. That at all times hereinafter mentioned, plaintiff, LOMBINO 
& SONS, INC. was and now is a demestic corporation with its principal 
place of business in the County of New York, City and State of New York. 

3. Upon f-formation and belief, that at all the times hereinafter 
mentionea defendant was and now is a foretgn corporation maintaining its 
principal office in the State of Louistana and an office at Pier 42 East River, 
New York, New York, 

4. Upon inforrsation and belief, defendant is duly licensed to 
conduct business in the State of New York with an office for the regular 
transaction of business in the County of New York, City and State of New York, 


Pier 42, East River, 


Amended Complaint 
5. At all times heretnafter mentioned, the defendant has heen 6a 


and now is engaged in the sale and distribution, in interstate commerce, of 
\ 


bananas. 


6. At alt times hereinafter mentioned, the plaintiff, LOME!ING 


& SONS, INC., was and still is the proprietor of a wholesale banana 


establishment located at 211 Cuane Street, County, City and State of 
New York, and has sold and offered for sale to the retail trade the bananas 
sold and distributed by the defendant to this plaintiff. 

7. That throughout the period of March |, 1968, to the present 
time the defendant has sold and distributec' bananas to the plaintiff, LCMBINO 
& SONS, INC., said sales being in interstate commerce. 

8. That during the period March 1, 1963S to the present time, the 
defendant sold and distributed,in commerce, bananas of equal grade and 
quality to competition of the plaintiff, '!.OMBINO % SONS, INC., said 
competitors being located tn the State of New York who, in turn sold the 
said bananas to the retail trade. In the furtherance of such sales and 
distribution of its bananas, the defendant contracted to furnish and dic 
furnish to many of the foregoing purchasers and/or competitors, but not to 
this plaintiff, discounts and other reductions in price, 

9. The defendant discriminated, in interetate commerce, against 
this plaintiff in furnishing to a number of plaintiffs competitors located in 
the State of New York sales at prices not accorded to this plaintiff. 

10. Asa result of such discrimination, plaintiff has been damaged 
tn the cum of T@O HUNDRED THCUSAND 00/100 ($200,000.00) COLLARS, 

Ul. Under the ¢ rovisions of Seation 4 of the Clayton Act, 23 tat. 
731, 15 U.S.C. Section 15, plaintiff ts entitled to recover of the defendant 
three-fold ‘sania by it sustained, together with costs of this suit and a 
reasonable attorney's fee. 


= 


AR 


Amended Complaint 
AS AND FOR A SECOND CAUSE OF 
se PAUSE OF 
ACTION PLAINTIF~-S ANTHCNY COMO 
and ORAZIO COMCG d/b/a CCMO BROS, 
pn Mittal ol TS 
BY THEIR ATTOPNEY, RICHARD J. 
ah OB lh i ol BES iis SH A 
SGARLATO, CCMPLAIN OF THE " FENOANT 
ANC ALLECESE: 
Ri dh lh ln 
12, This ac’ ‘on arises under the provisions of The Robinson 
Patman Act, 49 Stat. 1528 (IS U.S.C. Section 13a), and the Clayton Act, 28 
Stat. « - U.S.C. Section 15), 
13. That at all times hereinafter mentioned, plaintiff ANTHONY 
COMO was and now is a citizen and resident of the County of Richmond, 
City and State of New York and plaintiff CRAZIO COMO was and now is 


& resident of the County of Kings, City - State of New York. 
14. Upon informatior and beliet, that at all the times hersinafter 


mentioned defendant was and now is a foreign corporation maintaining its 
principal office in the State of Louisiana and an office at Pier 42 East River, 


New York, New York. 


15. Upon information and belief defendant is duly licensed to 


conduct business in the State of New York with an office for the regular 
transaction of business in the County of New York, City and State of New 
York, Pier 42, East River. 

16. At all times hereinafte: mentioned, the defendant has been and 
now is engaged in the sale and distribution, in interstate commerce, of 
bananas. 

17. At all times hereinafter mentioned, the plaintiffs, ANTHONY 
COMO and ORAZIO COMO did business as COMO BROS. and were the 
owners of a wholesale banana establishment located at 80 Union ©. reet, 
County of Kings, City and State of New York, and have sold and offered for 
sale to the retail trade the bananas sold and distributed by the defendent to 
these plaintiffs, 

18, That throughout the period of March 1, 1968 to [ecember 31, 


1559, inclustve. the defandant hae KAll anc wine nts 


Amended Complaint ' 8a 
plaintiffs, CCMO BROS., said s@les being in interstate commerce. 


19. That during the pertod March |, 1968 through Cecember 31, 


1969, the defendant sold and distributed, in commerce, bananas of equal grade 


and quality to competition of the plaintiffs, COMO BROS., said competitors 
being located in the State of New York who, in turn sold the said bananas to the 
retail trade. In furtherance of such sale and distribution of its bananas, 

the defendant contracted to furnish and did furnish to many of the foregoing 
purchasers and/or competitors, but not to this plaintiff, discounts and other 
reductions in price. 

20, The defendant discrimi: .ated,in commerce, against these 
plaintiffs, COMO BROS., in furnishing to a number cf their competitors lo- 
cated in the Ste» of New Yor« sales at prices not accorded to these piaintiffs. 

21. As a result of such discrimination, these plaintiffs have been 
damaged in the sum of THIRTY-FIVE THCUSAND 00/100 ($35,000.00) 

COL. Ai.S. 

22. Under the provisions of Section 4 of The Clayton Act, 38 Stat. 
731, 15 U.S.C. Section i5, plaintiffs are entitled to recover of the defendant 
three-fold damages by it sustained, together with costs of this suit and a 


reasonable attorney's fee. 
AS AND FOR A THIRD CAUSE OF ACTION, 


PLAINTIFF THOMAS CEMARCO, BY 


RICHARCG J. SGARLATO, HIS ATTCRNEY, 


COMPLAINS OF THE CEFENCANT AND 
ALLEGES: 
23. This action arises under the provisions of the Robinson Patman 
Act, 49 Stat. 1528 (15 U.S.C. Section 13a), and The Clayton Act, 38 Stat. 731 
(15 U.S.C. Section 18). 
24. That at all times hereinafter mentioned, plaintiff, THOMAS 
CEMARCO was a resident of the County of New York, City and State of 


New York and is now a resident of the County of V estchester, State of 


Na York + 


Amended Complaint es 
25. Upon information and belief, that at all the times hereinaf.er 


mentioned defend..1t wus and now ts a foreign corporation maintaining its 
principal office in the State of Loutstana ard an office at Pier 42 =ast River, 
New York, New York. 

26. Upon information and belief, defendant is duly licensed to 
conduct business in the State of New Yurk with an office for the regular 
transaction of business in the County, City and State of New York, Pier 42, 


East River. 
27. At all times nereinxfter mentioned, the defendant hus be > 


and now is engaged in the sale and distribution, in interestate commerce, 


of bananas. 
28. At all times hereinafter mentioned, the plaintiff THOMAS 


CEMARCO has been the owner of a wholesale hanana establishment located 


at 167 Mulberry Stree’, Count,:, City and State of New York, and has. 


and offered for sale to the retail trade the bananas sold and distributed by 


the defendant to this plaintiff. 

29. That through the period March 1, 1968 to July 31, 1969, the 
defendant hus sold and distributed bananas to the plaintiff, THOMAS CEMARCO, 
said cales being in interstate commerce. 

30. That during the period March |, 1968 to July 31, 1969, the 
defendant sold and distributed, in commerce, bananas of equal grade and 
quality to competition of the plaintiff located in the State of New ‘York who, 
in turn sold the said products to the retail trade. In the furtherance of such 
sale and distribution of its bananas, ths defendant contracted to furnish and 
did furnish to some of the forecoing purchasers and/or competitors, but not 
to this plaintiff, discounts and other reductions tn price. 

31. The defendant discriminatec,in commerce, against this plaintiff 
THOMAS CEMARCO in furnishing to a nurnber of plaintiff's competitors 


located in the State of New York sales at prices not accorded to this plaintiff. 


Amended Complaint 10a 
32. As a result of such discrimination, plaintiff THOMAS 


CEMARCO has been damaged in the sum of TEN THOUSAND 00/190 
($10,000.00) DOLLARS 

33. Under the provisions of Section 4 of the Clayton Act, 38 Stat. 
731, 15 U.S.C. Section 15, plaintiff ts entitled to recover of the defendant 
three-fold damages by tt sustained, together with costs of this suit and a 


reasonable attorney's fee. 


WHEREFORE, plaintiff LOMBINO & SONS, INC., demands judg- 


ment against defenc: it in the first cause of action in the sum of SIX . NCRED 
THOUSANC C0/100 ($600,000.00) COLLARS, and FIFTY THOUSANC 00/00 
($50,000.00) COLLARS, a reasonable attorney 's fee; plaintiffs ANTHONY 
COMO and ORAZIO COMO d/b/a/ COMO BROS. demand judgment against 
defendant tn the second cause of action in the sum of ONE HUNCRED FIVE 
THOUSAND 00/100 ($105,000.00) COLLARS and TKENTY THOUSANE 00/100 
($20,000.00) COLLARS,,8 reasonable attorney's fee; plaintiff THOMAS 
CEMARCO demands judgment against defendant in the third cause of action 

in the sum of THIRTY YHOUSAND 00/100 (430,000.00) DOLLARS and TEN 
THOUSAND 00/100 ($10, 000.00) COLLARS, a reasonable attorney's fee; 


all together with the costs and disbursements of these three (3) actions. 


, 4 : 
Ob, la t f 


RICHART J. SGARLATO 
Attorney for Plaintiffs 

Office and P.O. Address 
{86 Joralemon Street 

Brooklyn, New York taodl 


CATEC: July /f , 1972 
Brooklyn, New York 


ANSWER (Filed August 3, 1972) 
UNITED STATES DISTRICT CCURT 


SOUTHERN DISTRICT OF NEW YORK 


LOMBINO & SONS, INC., ANTHONY COMO ;: 
and ORAZIO COMO d/b/a COMO BROS., 
and THOMAS DeMARCO, 3 

Plaintiffs, : ANSWER 


-against- 


72 Civ. 1263 
STANDARD FRUIT AND STEAMSHIP CO., : 


Defendant. : 


Defendant, by its attorneys, Milbank, Tweed, Hadley & 
McCloy, for its answer to the amended complaint: 
1. Denies each and every allegation contained in 
paragraph 1, except admits that the action purportedly arises 
under the statutory provisions referred to. | 
2. Denies knowledge or information sufficient to 
form a belief as to the truth of each and every allegation 
contained in paragraph 2. | 
3. Admits the allegations contained in paragraph 3, | 
except denies that it now maintains its principal office in 
the State of Louisiana. 
4. Denies each and every allegation contained in 
paragraph 4, except admits that it maintains an office at Pier 
42, East River, New York City. 
5. Denies knowledge or information sufficient to 
form a belief as to the truth of each and every allegation 
contained in paragraph 6. 
6. Denies each and every allegation contained in 


paragraph 7, except admits that from time to time during the 


Answer 12a 
perdod March 1, 1968 to July 20, 1972 plaintiff Lombino & Sons, 


Inc. purchased bananas from defendant. 

7. Denies each and every allegation contained in 
paragraphs 8, 9, 10 and ll. 

8. Denies each and every allegation contained in 
paragraph 12, except admits that the action purportedly arises 
under the statutory provisions referred to. 

9. Denies knowledge or information sufficient to 
form a belief as to the truth of each and every allegation 
contained in paragraph 13. 

10. Admits the allegations contained in paragraph 14, 
_ except denies that it now maintains its principal office in 
the State of Louisiana. 

ll. Denies each and every allegation contained in 
paragraph 15, except admits that it maintains an office at 
Pier 42, East River, New York City. 

a2. Denies knowledge or information sufficient to 
form a belief as to the truth of each and every allegation 
contained in paragraph 17. 

13. Denies each and ever’ allegation contained in 
paragraph 18, except admits that from time to time during the 


period March 1, 1968 to December 31, 1969 plaintiff Como Bros. 


purchased bananas from defendant. 


14. Denies each and every allegation contained in 
paragraphs 19, 20, 21 and 22. 
15. Denies each and every allegation contained in 
| paragraph 23, except admits that the action purportedly arises 
under the statutory provisions referred to. 
16. Denies knowledge or information sufficient to 


form a belief as to the truth of each and every allegation 


Answer 13a 
“jutained in raracraph 2 


“~se 


17. Admits the allegation contained in paragraph 25, 


“except denies that it now maintains its principal office in 


the State of Louisiana. 


18. Denies each and every allegation contained in 


paragraph 26, except admits that it maintains an office at Pier 


42, East River, New York City. 


19. Denies knowledge or information sufficient to 


form a belicf as to the truth of each and every allegation 
contained in paragraph 28. 


20. Denies each and every allegation contained in 


paragraph 29, except admits that from time to time during the 
period March 1, 1968 to July 31, 1969 plaintiff Thomas DeMarco 
purchased bananas from defendant. 


21. Denies each and every allegation contained in 


paragraphs30, 31, 32 and 33. 


FOR A PARTIAL DEFENSE TO ALL 
CAUSES OF ACTION, DEFENDANT ALLEGES: 


22. All claims alleged which arose more than four 


years prior to the filing of the complaint are barred by the 
Statute of Limitations (15 U.S.C. § 15b). 


WHEREFORE, defendant demands judgment dismissing the 


amended complaint with costs and disbursements. 


Dated: New York, N.Y. 
August 1, 1972 


MILBANK, TWEED, HADLEY & McCLOY 


By William LC. Jackson 
A Member of the Firm 

1 Chase Manhattan Plaza 
New York, New Yor 10005 
Attorneys for defendant 


. \ > 
* \ 2 : ya 


PRE-TRIAL ORDER (Filed September 19, 1974) 
UNITED STATES DISTRICT “SURT f 


SOUTHERN DISTRICT OF NEW YORK 


LOMBINO & SONS, INC., ANTHONY COMO 
and ORAZIO COMO d/b/a COMO BROTHERS 
} and THOMAS DEMARCO, 
Plaintiffs, 


~against- PRE ~ TRIAL ORDER 


STANDARD FRUIT AND STEAMSHIP 72C1263 CBM 
COMPANY, 


Defendant. 


eS OF OF OF OF ee OF OF OD me OF OE me OF ee me Oe On OF Oe me OS OS oe oe me oe ee me ms me oe an X 


I, JURISDICTIONAL STATEMENT 


This action arises under the provisions of the Robinson 


} Patman Act, 49 .: 1528 (15 U.S.C. Section 13a), and the Clayton Act, 


| 38 Stat. 731 (15 U.S.C. Section 15). 
il. AMENDMENTS TO PLEADINGS 


a. P!} «ff, COMO BROS., seeks to amend paragraph 
:t 
.. } 21 of the complaint herein to read as follows: . 


4 As a result of such discrimination, 
these plaintiffs have been damaged 
in the sum of $40,000.00. 


hb. Plaintiff, COMC BROS., seeks to amend the la-t 
paragraph of the complaint herein to read as follows: 


WHEREFORE, plaintiff LOMBINO 

& SONS, INC,, demands judgment 
against defendant in the first cause 
of action in the sum of $600,000.00 
and $50,000.00 as reasonable attorn- 
eys fee; plaintiffs ANTHONY COMO 
and ORAZIO COMO d/b/a COMO 


Pre-Trial Order 
BROS. , demand judgment against 
defendant in the second cause of 
action in the sum of $120, 000.00 
and $20,000.00 as reasonable 
attorneys fee; plaintiff THOMAS 
DeMARCO demands judgment 
against defendant in the third 
cause of action in the sum of 
$30,000.90 and $i0, 000. 00 as 
reasonable attorneys fee; all 
together with the costs and disburse- 
ments of these three actions. 


c. Plaintiff COMO BROS, , seel .o amend paragraph 18 


of the complaint to read as follows: 


That throughout the period of 
March 1, 1963 to June 30, 1970 
inclusive, the defendant has sold 
and distributed bar nas to the 
plaintiffs, COMO i “OS. 


d. Plaintiff, C ‘MC BROS., se+k to amend paragraph 19 
of the complaint as follows: 


That during the period March 1, 19€8 
through Tune 30, 1970 the defendant 
sold and distributed bananas of equal 
grade and quality tc competition of 

the plaintiffs, COMO BROS., said 
competitors being located in the State 
of New York, who in turn, sold the 
said bananas to the rc‘ail trade, In 
furtherance of such sale and distribu- 
tion of its bananas the defendant con- 
tracted to furnish and did furnish to 
many of the foregoing purchasers and/ 
or competitors but not to this plaintiff 
discounts and other reductions in price. 


e. Plaintiffs seek to amend answer to defendant's 
interrogatories as follows: 


Wherever plaintiffs' answers to 
defendant's interrogatories refer 
to Exhibit A, plaintiffs request 
substitution of plaintiffs proposed 
Exhibit 1. 


a : - 


Pre-Trial Order 16a | 
f. The basis for amendments A through E are allegedly 


due to the discovery by plaintiffs of certain records of defendant 
which were not reviewed by plaintiffs at the time defendant's records 


were produced, 
g.- ‘Defendant has no objection to amendments. 


II, UNDISPUTED FACTS 


| 
| 
a. Plaintiff LOMBINO & SONS, INC. maintained a . | 
place of business in the City, County and State of New York at all | 
times mentioned in the amended complaint, | 

b. Plaintiff ANTHONY COMO was at all times dediaiiidl 


ed in the amended complaint a citizen and resident of the County of 


| 
Richmond, City and State of New York. | 

c. Plaintiff ORAZIO COMO was at all times mentioned | 
in the amended complaint a citizen and resident of the County of | 
Kings, City and State of New York. | 

d. Plaintiff THOMAS DE MARCO was at all times | 
mentioned in the amended complaint a citizen and resident of the | 
County, City anu State of New York. | 

e. Defendant is a corporation organized under the laws 
of the State of Delaware and transacts business at, among o/-er 
places, Pier 42, East River, New York, New York. 


Defendant is engaged a importing and distributing 


bananas in interstate commerce. 


28, 1972, inclusive, the plaintiffs purchased bananas from the 
defendant as indicated by Defendant's Request for Admission of 
Facts, dated March 27, 1974 as amended by stipulation dated Julv 


8, 1974 and admitted by Plaintiffs (hereinafter the "Request”). 


, 


g- During the period March 29, 1968 through March | 


| 
: 


Pre-Trial Order 17a 


h. Defendant sold bananas to various New York City 
wholesalers, including plaintiffs, at various prices eves the period 
March 29, 1968 to March 28, 1972. 

i, Plaintiffs' Proposed Exhibit 1 as amended is an 
accurate summary of certain sales to plaintiffs by defendant, 

j. Any claims which arose prior to March 28, 1968 are 


barred by the applicable statute of limitations. 
F FACTUAL POSITION ON LIABILITY AND DAMAGES| 
LAR PEAMAGES 


a. Plaintiffs' position is as follows: 

This action arises under the provision of th Robinso 
Patman Act and alleges, in substance, that the sateomen has practiced 
price discrimination in selling its bananas to the plaintiffs', wholesales, 
dittien eri in the City of New York. 

4. the course of this proceeding, plaintifis' have 
ancient various records maintained by the defendant. The results of 
plaintiffs' examination of said records appears in proposed Exhibit 1 of 
plaintiffs' answer to defendant's interrogatories. his Exhibit established 
the exact discrimination alleged by plaintiffs'. Plaintiffs compute damages 


as follows: 
1, Plaintiff, LOMBINO & SONS, INC., 


actual damages computed as a result of 
price discrimination by computing price 
charged to plaintiff and lowest price 

{ 


charged to other competitors $55,000. 00 


Damages for loss of business, 
dwindling of profits, increase in cost 
of production, general reduction in 
value of business, see Atlas Building 
Produce Co. vs. Diamond Flock and 


Gravel Co., 269 F 2d 950 (LUth cir, 
1959) _$95, 000. 00 


TOTAL $150, 000. 00 
TREBLE DAMAGES $450, 000. 00 


REASONABLE ATTORNEYS 
FEF $ 50,000. 00__ 


TOTAL, $500, 000.00 
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Plaintiff, COMO BROS., actual damages 
computed as a result of price discrimiration 
by computing price charged to plaintiff and 
lowest price charged to other competitors $ 12,000.00 


Damages for loss of business, dwindling 
of profits, increase in cost of production, 
general reduction in value of business, sce 
Atlas Building Produce Co. vs. Dianiond 
Block and Gravel Co. 269 F 2d (l0tF _ir. 
1959. ) $ 28,000. 00 
TOTAL $ 40,000.00 
TREBLE DAMAGES §$ 126,000. 00 
REASONABLE ATTORNEYS 
FEE 20,000. 00 
TOTAL $ 140,000.00 


Plaintiff, THOMAS DeMARCO, actual 
damages computed as a result of price 
discrimination by computing price 
charged to plaintiff and lowest price 
charged to other competitors $ 2,500.00 
Damages for loss of business, dwindling of 
profits, increase in cost of production, 
general reduction in value of business, see 
‘At.us Building Produce Co. vs. Diamond 
Block and Gravel Co., 269 F 2d 959 
(10th cir. 1959) $ 7,500. 00 
TOTAL $ 10,000.00 
TREBLE DAMAGES 30,000.00 
REASONABLE ATTO:NEYS 
FEE 10,000.00 
TOTAL $ 40,000.00 


b. Defendant's position on liability and damages is that 
defendant did not discriminate in price in respect to plaintiffs' purchase of 
bananas. 

1, In most instances the prices to plaintiffs were the same, 
or lower, than the prices to the majc.ity of other purchasers of 
bananas from defendant. 

2. Any differences in the price of bananas sold to wholesalers 


in New York City by defendant are attributable to one or more of the 


} rre-irtea Urea 19a > 
} following: a) the purchase of (urana- of miiterent poades and quality: ‘ 


b) the purchase of bananas at different times ina changing market: c) the | 
’ 


} . 
purchase of bananas pursuant to defendant's mromotional programs, which 


were available to plaintiffs; and d) the purchase of bananas remaining unsold 
| ‘ 


’ 
jafter a vesecl had discharged its cargo, which would sell at a reduced price. 


3, No such differcices in the sale of bananas to plaintiffs by 
| defendant substantially lessened competition, 

4. Evenif plaintiffs could prove price discrimination which 
| substantially lessened competition, thev were not injured thereby and can 


prove no damages. 
Vv. LIST OF WITNESSES J 
a. The following is a list of witnesses which the plaintiffs 


expect to call at the trial of this action. 
1, Michael Lombino residing at 1568 78th Street, Brooklyn, 


| New York (Expert). 
2. Anthony Como, residing at 444 Fanning Street, Staten 
Island, New York.(Expert). 
3. Mr. & Mrs. Thomas DeMarco, residing at 261 Dante 
Avenue, Tuckahoe, New York. 
4. Roger Sbrocco, residing at Glen Rock, New Jersey 
| (Defendant's Sales Manager). 
Andrew Susso, Fesiding at 297 Hegeman Avenue, Brooklyn, 
New York (expert). 
6. John Fedele, residing at Rrooklyn, N. Y. (Expert). 
Charles Palmer-Melville, N. YY. ‘Employee of Defendant). 
R. David Havsey, C.P.A. ‘Expert), New York, N. Y. 
Steven Elbaum, J. D., ihenkienlin. New York 


As defendant now understands plaintiffs' case, if necessary 


for defendant to put on & case, defendant intends to call the following 


i an Wilhesses: 
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1, Roger Sbrocco, Glen Rock, New Jersey 

2. Charles Palmer, Melvile, New York 

3. David Hamlin Becker, !° Rector Street, New York, 
New York (expert) 

4. Mr. Hyman Cooper, 91 East Illth Street, New York, 
New York 10029 (experi 

5. Mr. John Georg: llas, 420-422 Hunts Point Avenue, 
Bronx, New York 1045° /expert) 

6. Mr. Vincent Sorge, 221 Miller Street, Newark, New 
Jersey (expert) 

7. Mr. James Baboian, Store 53, Bronx Term, Market, 
Bronx, New York 1045] (expert) 

8. Mr. Frank Russo, 33 Carroll Street, Brooklyn, New 
York 11231 (expert) 

9. Mr. Peter Kalliches, 459 Route 17, Hasbrouck Heights, 
New Jersey 07604 (expert) 

10. Mr. Joe Czrollo, 40 Columbus Street, Bloomfield, 
New Jersey 07003 (expert) 

ll. Mr. Andrew Esposito, 1328 39th Street, Brooklyn, New 
York 11218 (expert) 

12, Mr. Mike Paolillo, 596 Merrick Road, "ynbrook, 
New York (expert) 

13, Mr. Al Allega, Bronx Terniinal Market, Pier 2, Harlem 
Rive; New York, New York 10451 (expert) 

l4. Mr. Weston Lacoume, 50 California Street, San Francisco, 


California. 
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15. Mr. Edwin Del. Becearo, 50 California Street, San 
Francisco, California 

16. -Mr. Morris Toppila, 50 California Street, San 
Francisco, California 

17. Mr. Anthony Conguista, 350 Vanderbilt Motor Park- 
way, Hauppage, New York 

18. Ms. Joanne S. Solonion, 1 Chase Manhattan Plaza, 
New York, New York 10005 

Plaintiffs and defendant reserve the right to call ary 

other witnesses necessary to rebut any evidence or argument. 

VI. EXHIBITS 


a. Plaintiffs' exhibits: 
1, PLAINTIFFS' PROPOSED EXHIBIT 1 


This exhibit has previously been submitted to the 
Court and it has been agreed between the parties that it is an 
accurate, but incemplete, schedule of defendant's sales of bananas 
to wholesalers located in the New York City Metropolitan area durin 
the period of March, 1968 through March, 1972. 

This exhibit is not introduced to show all sales but 
only those sales which are alleged are discriminatory, This 
schedule is derived from schedules supplied by the defendant pursu- |! 
ant to the rules of discovery. | 

Defendant intends to object to plaintiffs' proposed 
Exhibit 1, as amended, at the appropriate time on the grcund that it 


is an incomplete an: sclective schedule of competitive sales. Def- 


endant reserves further objections to the admissibility of plainti‘fs' 


proposed Exhibit 1 until the exhibit is offered at trial, when it will 
become clear for what purpose the exhibit is to be offered and uw 


what foundation. 


| 
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2, PLAINTIFFS’ PORPOSED EXHIBIT 2,3,4 etc. 


| 

Plaintiffs will at the time of trial offer into evid- | 

ence various summaries and vraphs illustrating sales to preferred | 

customers. Said schedules and graphs jiave not been formulated at | 

the present time but they will ve derived from plaintiffs’ proposed | 

Exhibit 1. | 
At the -*sent time, plaintiffs do not intend to 

| 

introduce additional exhibits at the trial. 

| 

Defendant reserves the right to object to plaintiffs' | 

proposed exhibit 2, 3, 4 etc. at the appropriate time, when it be- 

comes clear for what purpose the exhibits are to be offered and | 

upon what foundation, 
b. If necessary fur defendant to put on a case, defend 


ant intends at this time to offer the following exhibits in evidence at | 
' 


the trial. . 


1, The schedule of defendant's sales of bananas to 
wholesalers located in the New York City metropolitan area during 
the period March 28, 1968 t> and including March 28, 1972 in the 
form attached to the Request. 


Plaintiff has no objection to this exhibit, 


| 
| 
| 
\ 2, All promotional materials distriluted by defendaht 
to the wholesale trade for the New York City metropolitan area die! 
ing the period March 28, 1948 to and including March 28, 1972. | 
Plaintiff objects to this exhibit as self serving and | 
reserves right to further @bicction upon inspection of said exhibit. | 
| 


3.  Plainti‘is' income tax returns for the years 1966! 


through 1969; and in addition, plaintiff Lomivbino's tax retums pr ynrs 1970 
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Plaintiff objects to this exhibit as irrelevant 


4. Federal Tride Commission Trade Practice sles for the 


Fresh Fruit and Vegetable [ndestry, promulgated April 5, 1965; 


| 
| 
| Plaintiff reserves the right to object to this exhibit at the 
| 


appropriate time when it becomes clear for what purpose the exhibit is 


to be offered and upon what foundation, 


5. Memorandum from Roger Sbrocco to E. Del Beccaro 
dated fvoril 4, 1968 and related communications. 

Plaintiif objects to this exhibit as self serving. 

Plaintiff reserves the right to object to this exhibit at the 
appropriate time when it becomes clear for what purpose the exhibit is 


to be offered and upon what foundation. 


6. nsuitinil of defendant's seaboard price quotations for *he 
period to the extent they exist. 

Plaintiff objects to tms exhibit as self serving. 

Plaintiff reserves the right to object to t!.s exhibit at the 
appropriate time when it beconies clear for what purpose che exhibit is 


t. *e offered and upon what foundation. 


memoranda in respect to plaintiffs' purchases from defendant during 
the period. 

Plaintiff reserves the right to object to this exhibit at the 
appropriate time when it becomes clear for what purpose the exhibit is 
to be offered and upon what foundation. 

8. Det adant's voyaye pouches for cach shipnient of defendant's 
bananas to the meiropolitan area during the period to the extent they 


7. Plaintiffs' customer claims, requests for credit, and creiJit 
q 


exist, 


. 
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Plaintiff objects to this exhibit as self serving. | 


Plaintiff reserves the right to Object to this exhibit at. the 


appropriate tirne when it becomes clear for what purpose the exhibit | 


: is to be offered and upon what foundation. 


9. Defendant's customer sales reports and back-up billing 


sheets and telexes in respect to bananas sold during the relevant 


period, 


| 
Plaintiff objects to this exhibit as self-serving. | 

Plaintiff reserves * 2 right to object to this exhibit at the | 

appropriate time when it becomes clear for what purpose the exhibit 


is to be offered and upon what foundation. 
y \ : 
\ 10. Summaries and graphs illustrating certain of the data | 


described above, 

Plaintiff objects to this exhibit as self serving. 

Plaintiff reserves the right to object to this exhibit at the 
appropriate time when it becomes -lear for what purpose the exhibit 
is to be offered and upon what foundation. 

VII. ISSUES TO RE TRIED 

Plaintiffs and defendant are unable to agree upon the ened 


to be tried. 


to hs tried. 


1, Do the price differences, indicated by the defend- 


a. It is plaintifts' position that the following are the issues 


art's records, constitute illegal price discrimination as charged in 


| 
| 
| the complaint. 
2. If said price differences, constitute illegal price | 
Laie ee Syne baby 
discrimination, were plaintiffs damaged thereby and if so in what 
arnount were plaintiffs damaged, 


a" 
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Was defendant raised valid defenses under 


the Robinson-Patman Act? 


b. The defendant's position is that the following 


issues are to be tried. 


Vhether defendant illegally discriminated in 


price in respect to sales of bananas to plaintiffs in violation of the 


Robinson Patman Act. 


Were. the bananas purchased by plaintiff of 


like grade and quality to bane ~s purchased 


by those who paid lower prices? 


Were said price differences attributable to 
differences in the time of purchase? 


Were said price differences attributable to 
defendant's promotional programs? 


Were said price differences attrik le to 
the purchase of bananas remaining <asold 

‘. ' 
efter a vessel had discharged its cargo? 


+2. If so, did such discrimination substantially 


lessen competition ? 


If so, were plaintiffs’ injured? 


If so, were plaintiffs' damaged, and in what 


amount ? 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


:Before: | 
LOMBINO & SONS,INC., ANTHONY COMO >HON. CONSTANCE B. MOTLEY, | 


| and ORAZIO COMO, d/b/s COMO BROS., : District Judge 


and THOMOS DEMARCO, 
Plaintiffs, 
vs. 
72 CIVIL 1263 
STANDARD FRUIT & SREAMSHIP CO., 


Defendant. 


New York, July 9,10, 1975 


STENOGRAPHER'S MINUTES 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


Sin Sa dae ah se ts tg ob ra eo oe x 
LOMBINO & SONS, INC., ANTHONY COMO 
and ORAZIO COMO, d/b/s COMO BROS., 
AND THOMQS DEMARCO, 

Plaintiffs, ; 

vs. Tz Civ. T26s 

STANDARD FRUIT & STEAMSHIP CO., 

Defendant. 
sel ‘ 


Before: 


HON. CONSTANCE BAKER MOTLEY, 
District. Judg 


New York, July 9, 1975; 
10.00 c'clock a.m. 


APPEARANCES: 


RICHARD SGARLATO, Esq., 
ANDREW GOLDSTEIN, Esq., 
Attorneys for Plaintiffs. 


MILBANK, TWEED, HADLEY & McCLOY, Fsqs., 
Attorneys for Defendant; 
BY: RUSSELL E. BROOKS, Fsq., 
EUGENE F. FARABAUGKH, Esq., 
NS. JOANNE SOLOMON, ESsq., 
Of Counsel. 
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(Case called.) 

MR. SGARLATO: Your Honor, the plaintiff has an 
application to make. 

MR. BROOKS: The defendant is ready, your Honor. 

MR. SGARLATO: Your Honor, the plaintiff is 
ready at the present time, but I do have an application I 
would like the Court to consider. 

THE COURT: What application is that? 

MR. SGARLATO: I find myself in a very unique 
Situation. I realize I was on 24-hour call. I have a 
client who is a registered nurse. Her license has been 


suspended. The suspension will take effect at the end of 


this week, your Honor. Yesterday I drew up some papers 


for reconsideration and the Board of Regents is meeting 
todat at 12 o'clock. If I don't get to that hearing 
today, they will not meet again until August and her 
license will have been suspended by that time, and it 
wouldn't insie any difference whethe1 I appear at that time 
or not. 

The hearing will take approximately 15 minutes, 
your Honor. It is just an application for reconsider- 
ation. 

THE COURT: Where is this place located? 


MR. SGARLATO: It is at 26] Madison Avenue, 
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your Honor. T£ I get in before lunch I could be back by 
two o'c.ock. 

THE COURT: Let's see. This case was called 
for trial last week, wasn't it? 

MR. SGARLATO: Yes, your Honor. 

THE COURT: And somebody requested an extension 


at that time. 


MR. SGARLATO: That was the defendant, your 


MR. BROOKS: That was me, your Honor. I was 
engaged in a trial before Judge Carter at that time. 

THE COURT: And then there was somebody before 
an Arbitration Commission. 

MP. BROOKS: That was scheduled to occur when 
my trial before Judge Carter ended. I set that out in 
the letter. Your Honor was kind enough to schedule this 
event after the conclusion of the arbitration, and I thank 
you for your consideration. 

THE COURT: Mr. Sgarlato, we have been tryina 
to get this case to trial for a long time now, 


MR. SGARLATO: Your Honor, if I may, if I 


could leave by 11.30 I could be back by 2 o'clock. 
THE COURT: That is too much time. How far 


up Madison Avenue is that? 
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MR. SGARLATO: It is in the 46's: or S0‘s, 
your Honor. I don't recall -- no, it's around 35th Street, 
I believe. It is very important to this young lady. 
This is her last opportunity to retain her license as a 


nurse. I think her case has merit and the suspension 


will take effect. 


THE COURT: She's been suspended and you are 


asking for reconsideration of that suspension? 
MR. SGAR’ ATO: Yes, your Honor. 
THE COURT: Why can't that be done in writing, 


with the reasons set forth? 


MR. SGARLATO: Because, your Honor, I am douny 


it, we received notice of this suspension on Friday and 


I am not supposed to have an opportunity to appear before 
the Board of Regents, it is meeting today. But I have 


submitted papers yesterday in an unorthodox manrfer to get 


and get into this hearing that they are having today. 
THE COURT: You don't know whether they will 
hear you; is that right? 
MR. SGARLATO: No, your Honor. 
THE COURT: The application is denied. 
I thought you had a fixed hearing. You could do that 
writing. Your application is denied. 


Call your first witness. 


MR. SGARLATO: Michael Lombino -- 


MR. BROOKS: Your Honor, *f I may, we de) ivered 


to your chambers a trial memorandum this morning. I don't 
know whether that has reached you or not. I would ‘ike 


to deliver to Mr. Sgarlato a copy of it. I have a copy 


for your Honor if you haven't caught up with one in your 
chambers. 

THE COURT: Yes, I have it. 

Does plaintiff have a trial memorandum? 

MR. SGARLATO: Yes, your Honor. I also have 
a list of witnesses that your Honor requested. 


(Handing. ) 


THE COURT: Do you have a list of witnesses, 


Mr. Brooks? 
MR. BROOKS: Yes, we do. 


THE COURT: And a list of documents .in the order 


in which you intend to introduce them? 

MR. BROOKS: Roughly in the order in which we 
intend to introduce them. 

THE COURT: All right. As long as we have 
a list so that the clerk and the reporter can know what 
the document is. 


Have you given each document a number? 


MR. BROOKS: A letter, your Honor. 
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THE COURT: What about the plaintiffs' list? 

MR. SGARLATO: Your Honor, I don't have a 
list oi exhibits. I have numbered each exhibit with th 
labels given to me by the clerk. 

THE COURT: How many exhibits do you have? 

MR. SGARLATO: I have five exhibits, your 
Honor. Four of them are charts and one of them is a 
tape, a compilation that I made. 

THE COURT: Do you have a list of your 
witnesses? 

MR. SGARLATO: Yes, I gave that to the clerk. 


THE COURT: All right. 


Let's start with the first witness. 


MR. SGARLATO: Mr. Lorbino, 
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els 
MICHAEL LOMBINO, called as a witness 

by the plaintiffs, being first duly sworn, testified 

as follows: 
DIRECT EXAMINATION 
BY MR. SGARLATO: 

Q Mr. Lombino, will you tell us what your occupa- 
tion is? 

A I am in the wholesale banana business. 

i Q What is the name of the company by whom you 
are employed? 
Lombino & Sons, Inc. 


What is your position in that company? 


Vice-president and creasurer. 


Are you a shareholder” 
Yes, sir. 
Are you the only shareholder? 
A No. My wife owns 50 per cent of the busincss. 
Q And you own 50 per cent of the outstanding 
shares? 
Right. 
Q Mr. Lombino, would you tell us how long you 
have been in the wholesale banana business? 
A 40 years. 


Q During that time have you dealt with different 
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types of bananas? 


A I don't follow you, when you say dealt with. 


Q I will rephrase the question. 

During the 40 years that you have been in the 
wholesale banana business have you handled as a wholesaler 
different types of bananas? 

A Whatever bananas came into the Port of New York 
I handled it. 
Q Did you ripen -- 

MR. BROOKS: Move to strike the answer as 
unresponsive, your Honor. 

THE COURT: Let me hear the question. 

(Question read.) 

THE COURT: Do you want to respond to the ques- 


tion now? 


Do you understand the question? Do you want 


tne question reread? 


Read the question to the witness, please. 
(Question read.) 
A I have handled whatever bananas that the 
importers brought into the Port of New York, whether it 


was Standard Fruit, United Fruit, Pacific Fruit, or 


West Indies Fruit. 


MR. BROOKS: Same motion, your Honor, 
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THE COURT: Read the answer, Mr. Reporter. 
(Record read.) 
THE COURT: Overruled. 

Q Mr. Lompino, during the 40 years in which you 
have been in the business in the wholesale banana industry, 
have you ripened bananas? 

A I have. 

Q And have you been involved in every aspect of 
the wholesale banana business yourself, personally? 

A I have. 

Q And are you familiar with the differences 
between different types of bananas? 

A I am. 

Q And can you tell us the way bananas are 


packaged now when you receive them from a distributor such 


as Standard Fruit & Steamship Company? 


MR. BROOKS: I object to the question. Lt. 2 
dircted to 1975. The case ends in 1972. 

THE COURT: Yes. 

MR. SGARLATO: Your Honor, {£ am attemptint to 
gualify the witness at this time. 

THE COURT: As an expert in the handling of 
bananas? 


MR. SGARUaTO: Yes, yOur Honor. 
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THE COURT: He's been in the business 40 years; 
is that right? 

MR. SGARLATO: Yes, your Honor. 

THE COURT: And he's testified that he handled 
bananas from all kinds of ports; is that it? 

MR. SGARLATO: Yes, your Honor. 


THE COURT: All right. That is sufficient, 


tan" it7 If he's been in that business for 40 years on 


a regular basis. 


Have you been in that business on a regular 


THE WITNESS: Yes, your Honor. 
MR. SGARLATO: Thank you, your Honor. 

Q Now, Mr. Lombino, will you describe the naturé 
of Lombino & Sons, Inc., the nature of the business they 
are involved in? 

A The nature of my business now and before was to 
ripen bananas and sell them to small individual jobbers, 
hotels, restaurants, and «ain stores. 

Q Do you have competitors in this business? 

A Any jobber wao is out on the street who 


processes bananas like I do is a competitor. 
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Are you referring now to what amtva, Mr. Lombinos 
Whatever area I cover. Right now I'm covering 
midtown and downtown Manhattan. 
Q Prom the period 1968 through 1972, what area did 
your business cuver at that time? 
4 At that time I covered Brooklyn, Long Island City, 
midtown Manhattan and the Bronx. 
Q Do you know the names of any Of your competitors 
durine che period 1963 through 1972? 
A I do. 
Q Will you give us some of these names, if you can 
recall them? 
A Well, you've got me J. Zsposito & Sons, who 
is a jobber like myself; you have Prank Russo who is a jobber 


like myself; that's in Brooklyn, in the Brooklyn area, 


In the New York area, you got D. Loi & Company, 


you have Ame.ican Banana Company, you got Banana Distr ibutors 
of New York and you got Stricks & Schwartz. That's about it. 
Q You don’t recall any others? 
A There is a couple of smal} ones. I just can’t think 
of their names right now. 
Q During the period 19638 through 1972, can you 
tell us where yeu purchased your bananas, from whom? 


A I purchased from Standard Fruit, West Indies Fruit 
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and United rruit. 

Q For this period, 1968 through 1972, approximately 
what percentage of the bananas you purchased weve from 
Standard Fruit? 

A They got about three-quarters of my business. 

THE COURT: United Fruit got three-quarters? 
THE WITNESS: Standard Fruit. 

Q Standard Fruit Steamship Company is the same 
company that is a defendant in this lawsuit; is that correct ? 

A Right. 

Q Was there any specific type of banana you purchased 
from Standard Fruit Steamship Company? 

A ‘« .l, generally I always used to buy the Ecuador 


ban” as. 


Q Did you occasionally buy other types of bea.anis? 


A Yes, if the Ecuador bananas didn't arrive in wow 
York that week, I would buy Honduras or Costa Rica, 

Q Can you tell us the procedure which you followed 
when you ordered bananas? 

THE COURT: Prom whom? 

Q From Standard Fruit. 

A Well, I would call up and find out what shipments 
were arriving in New York the following week, and I would 


tell them I would need so many boxes, and I would place my 


39a 
hph 3 Lomb ino-direct 
order with the manager of the New York office, and he would | 
fill my order, 
Q Was there any one specific salesman that you 
spoke to when you called up Standard Fruit? | 
A T used to do most of my talking with Roger Sprocco, 


Q When you called mr. Sprocco, did you request 


from him a certain type of banana other than Ecuador 
bananas or bananas that come from a different region? 

A Well, I used to ask him what variety or fruit | 
was arrived in that week and if he told me he had the Ecuador 
bananas, that's what I requested. 

Q If he did not have Ecuador bananas, what type of 
bananas would you purchase then? 

A If they had Honduras, I would have to buy Honduras; | 
if they had Costa Rica, I would have to buy Costa Rica. 

Q Is there a difference between these types of 
bananas? 

A There is. 

Q Is one more expensive than the other, Mr. Lombino? 

MR. BROOKS: I object to the question, your Honor. 
THE COURT: On what grounds? 


MR. BROOKS: Because it asks an absolute question 


which can only be answered in relative terms, ig one more 


expensive than the other. when, under what conditions, today, 
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always, sometimes? 


THE COURT: Let's limit it to the time in question, | 


1968 through '72, 
Did you purchase Ca@ta Rica bananas then? 
THE WITNESS: Yes, your Honor. 
THE COURT: Were they more expensive than whit? 
MR. SGARLATO; We were comparing Ecuador, Cosia 


Rica and Honduras, your Honor. I asked him if there was a 


difference between these, your Honor. 

A That's hard to say. Whatever the market was duc 
at the time, If the market was a firm market, you paid as 
much for the Costa Rica bananas as you did for the Keu.dior. 
The reason why I requested Ecuador instead of Costa Rica 
or Honduras, because it's a mere hardier banana. It can 
take a little more abuse than the Costa Rica and Honduras 
quality. 


Q Within the category of Ecuador bananas, were there 


| 
| 
| 
certain types of Ecuador bananas that were superior to i 


THE COURT: Was the question answered? I thought 
you were asking him whether Ca@ta Rica bananas were more 
expensive than bananas from other places. 

MR. SGARLATO: He answered the question, your Honor ; 


THE COURT: Read the answer, Mr. Reporter. 


(Record read) 
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THE COURT: Does that tell you whether Costa 
Rica bananas are more expensive? 

MR. SGARLATO: Your Honor, he said it depends on 
the market. 

All right, I will go into it further. 

THE COURT: I thought you were talkin about some 
specific differential in price, were you not? 


MR.'.SGARLATO: NO, your Honor. It depends on 


the market. I was going to develop on this point further, 
your Honor, by going into what I was going to go into next. 
Tt*s all related, 

THE COURT: All right. 
BY MR. SGARLATO: 

Q Mr. Lombino, within the category of Ecuador boxes, 
are there certain types of Ecuador bananas that are superior 
to other types of Ecuador bananas? 

MR. BROOKS; I object to the question, your Honor. 
Mr. Sgarlato has used the term “Ecuador boxes" which I 
don‘t believe the court has had a definition for, yet. 


MR. SGARLATO: I will rephrase it. 


Q Mr. Lombino, in the category of Ecuador bananas, 


taking into consideration all types of Ecuador bananas, 


are there certain bananas from Ecuador superior to other 


bananas from Ecuador? 
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a No, there is no superior brand of Ecuador bananas 
coming in, unless the company packs them special. But, 
an Ecuador banana coming out of Scuador is and Ecuador 
banana. 

Q Does Standard Fruit & Steamship Company package 
superior types of bananas from Ecuader? 

A I wouldn't phrase it superior. What Standard 
Fruit & Steamship Company was doing for a while, they were 
making a particular pack which they were calling their -- 

I have it right on the tip of my tongue, I just can't 
remember the name, get the name out. Anyway, with this 
particular banana, they were getting all the large size 
bananas . id putting them in this here package, banana box 
and selling them -- Premium Banana, that was the name of the 


box. And that there you pay a premium price for because 


taking the cream of the bananas and putting thei 


box and getting a premium price for it. 

Did Standard Fruit & Steamship Company sell a type 
of banana known as Imperial? 

Yes. 

And would that be the same as Premium? 

No. 

What would the difference be? 


Well, the Imperial label on that box was originally+- 
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it belonged to another shipper and when he died, Standard 
Fruit & Steamship Company took over that allotment of that 
grower out of Ecuador and they kept the same name, which 
was Imperial Box. And, they brought it up. 

Q Was that type of banana priced higher than regular 


Ecuador bananas? 


A Not necessarily. 

MR. BROOKS I object and move to strike the 
answer. I don'tthink it's responsive. 

THE COURT: Again, we are not really getting any 
responsive answers from this witness. You asked him if 
something was priced higher and he said “Not necessarily. “ 
Is that an answer to whether something is priced higher? 
It should be yes or no, shouldn't it? 


MR. SGARLATO: Yes, your Honor. 


Q Mr. Lombino, is there a label that Standard 


Fruit & Steamship Company gives to its Ecuador bananas, the 


ones that are not premium bananas? 


MR. BROOKS: Could we assume this relates to the 
*68-'72 period? 
A would you repeat that question again, counsel? 
Q I will rephrase that question. 


Does Standard Fruit & Steamship Company sell the 


type of banana which they refer to as Ecuador baxes? 
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A All their bananas that come in from Ecuador 


says "Ecuador boxes" on them, 

Q And when you receive an invoice from Standard 
Fruit & Steamship Company and you have purchased premium, 
would the invoice reflect Ecuador premium? 

A Yes, it would. 

Q And would that price be higher than Ecuador boxes? | 

A Yes, it would, 

Q Let's assume you purchased Imperials. would that 
price be higher than Ecuador boxes? 

A No. 

Q It would be the same price? 

A That's right. 

Q Would that be the same grade and quality of banana? 


A About the same, 


Q When you receive that invoice, would Standard Fruit 


& Steamship Company refer to Imperials? 

A That I'm not sure of whether they had on their 
invoice Imperial boxes or not. But, my bills would show that 
if they stipulated that on the invoice, tne invoice they 
sent me after I made my purchase. 

Q Mr. Lombino, I am going to show you two papers. 

Would you take a look at those. 


(Plaintiffs' Exhibits 1 and 1A marked for 
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identification.) 


MR. SGARLATO: They will not be offered in 


evidence, your Honor. 


Q There are two papers there. Would you tell us what 


they are, Mr. Lombino? 

A All right. They're two invoices from Standard 
Fruit & Steamship Company. 

Q What are the dates? 

a Dated 7/16/69. 

Q What is the date on the other bill? 

a The date on the other bill is 7/23/69. 

Q Mr. Lombino, when Standard Fruit & Steamship 
Company billed you on those dates, how dia they refer to the 
bananas which ven purchased? 

MR. BROOKS: Your Honor, if the question is 
asking the witnesg to simply read the document, 1 suggest 
the document speaks for itseif. 

THE COURT: If you want to offer that in evidence-- 

MR. SGARLATO: I will rephrase the question. 

Q Did those invoices refresh your recollection, 

Mr. Lombino? 
A Yes, these bills, one is for Ecuador Premium and 


me for Gros Michel. 


T3 am 
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MR. BROOKS: Your Honor, I move to strike the 


answer because it's simply reading from the document. 


THE COURT: Do you want to offer those documents 


in evidence? 
MR. SGARLATO: No, your Honor. I will with- 
draw the question and rephrase it again. 
THE COURT: No, he's already given us the 
answer. He looked at the document and read from it. 
If the document is in evidence, he can read from it. 
Do you want those in evidence? 
MR. SGARLATO: I will offer them in evidence. 
THE COURT: Any objection? 


MR. BROOKS: I haven't seen them, your Honor. 


THE COURT: All right. Let your Opponent see 
them. 

(Pause.) 

MR. BROOKS: Your Honor, there is some hand- 
writing on the bottom of the documents. Some of it in 
blue ink, some of it in ced. I think we should find out 


how that got on there and whether the witness can tell us 
what it is. 
THE WITNESS: May I see it, please? 


THF COURT: Yes, let the witness see it. 


Do you have something specific in mind? 
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THE WITNESS: Yes, your Honor. This here 


in red here, “Okay, MAL", that is my signature on the bill 


that would give my bookkeeper notification that I received 


this here merchandise. 

This P-60 is the page that she entered it in 
her ledger that when she invoiced it in our book. 

THE COURT: What about the next one? 

THE WITNESS: And underneath here it is check 
number 7542, which was the check number that was paid, the 
check number that paid this bill and the dace that it was 
paid. 

THE COURT: What about the next one? 
writing on the next one? 

THE WITNESS: Every one will have writing, your 
Honor. 

MR. BROOKS: What is the recalculation of the 
numbers on one of those, in ink? 

THE COURT: The recalculation of certain 
numbers? 

MR. BROOKS: Yes. There is a total and 
then there are numbers added or subtracted to it. And 
then I believe another total, reached in ink. 

THE COURT: Which one? 


MR. BROOKS: I'm not sure whether it is the 
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first or the second. 
THE WITNESS: Yes. Well, probably this here 


was another bill that she paid because this bill was 


$1295.04, and probably the previous bill was $2,086, which 


came to a total of $3381.04 which she paid on check number 
7542. That's all that the written ink notation is, for 
my bookkeeper's record and the red, Okay MAL is her 
authority to enter it and pay it because it's my signatre 
on it that I received the merchandise. That's all it 
is on these bilis. 
THE COURT: It will be received. 
(Plaintiffs’' Exhibits ] and 1-A were received 
in evidence.) 
THE COURT: Now do you want to ask him something 
this exhibit? If so, let us proceed. 


Q Mr. Lombino, those exhibits would reflect th. 


terms used by Standard Fruit & Steamship Company, 15 Ctl.\t 


correct? 

MR. BROOKS: I object to the question. The 
exhibits speak for themselves. What Mr. Lombino can add 
as to what Standard Fruit & Steamship Company does cannot 


go beyond what is in the exhibit. 


THE COURT: You are asking whether these are 


the bills he gets from Standard Fruit? 
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MR. SGARLATO: Yes, your Honor. 


Yes, those are the biils I received from Standard 


Q Mr. Lombino, when you purchased bananas from 
somewhere other than Ecuado, do you recall what names 
Standard Fruit & Steamship Company would give to other 
types of bananas? 


A Well, if I purchased bananas from Honduras, 


they would be their Honduras bananas. And if they were 
purchased coming out of Costa Rica, they would be their 
Costa Rica bananas. It's the section where the bananas 


grow, your Honor. 


Q Mr. Lombino, to your knowledge does Standard 


Fruit & Steamship Company sell a type of banana known as 
boxed bananas? 
MR. BROOKS: Does this pertain to the tour 
year period in question? 
Q Yes, during the four-year period in question. 
THE COURT: Let us assume that all these 


questions relate to the period 1968 to 1972. You under- 


stand that, Mr. Lombino? 
THE WITNESS: Yes, your Honor. 
THE COURT: When he asks you a4 question, that 


is what he is talking about. He asked you whether in 
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that period cf time the defendant sold boxed nanas, is 
that it? 

Q Yes, a type of banana referred to by Standara 


Fruit & Steamship Company as boxed bananas, to your knowl- 
edge, if you know? 

A Everything comes in a box, Counselor. Every- 
thing comes in a box. 

Q Mr. Lombino, do you know whether or not they 
sold a type ot banana which they referred to as boxed 
banana, yes or no? 

A No. 

Q Do you know whether or not they sold a type 1 


banana which they referred to as Honduras W? 


A No. 
Q You don't know? ° 
A No. 
Q Do you know if they sold a type of banana whi! 


they refer to as Honduras clusters? 


A Yes. 

Q How about Cabunito boxes? 
A Yes. 

Q Costa Rica cabanas? 

A Yes. 

Q Costa Rica bananas? 


Sila 
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Co° ca Rica what? Bananas? 
Yes. The first one was Costa Rica cabanas. 
How about Costa Rica bananas? 
Yes. 
Ecuador 
Yes. 
Ecuador 


Yes. 


Ecuador flavor pack? 
Yes. 

Ecuador premium boxes? 
Right. 

Imperial GM? 

Yes. 

Cabana boxes? 


Yes. 


Ecuador cabanas? 


Yes. 


Honduras Y, Hondural Yellow or Honduras Y? 


Yes. 


Honduras Dole? 


Yes. 


Top clusters? 


Top clusters? 
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Yes. Are you familiar with that? 


A I never bought them, Counselor, so I never went 


into that detail, so I couldn't tell you if they came in 


with them or not. 
Q Do you know if they sell them? 
A I wouldn't know. 

Plantains? 
Yes. 
Are they bananas? 
They are cooking bananas. 
Honduras snacks? 
Never handled them. 
Honduras cabana? 
I have had them. 
Yes? 
Yes. 
Honduras flavor pack? 
Yes. 
Honduras cabana cluster? 
Yes. 
Honduras blues? 
Yes. 
Tropic pack? 


Yes. 


22 
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Q Consumer pack? 
A Yes. 
Q Mr. Lombino, all of these types of bananas 


which you say you are familiar with, did you ever purchase 


that type of banana, would your invoice refer to the type 


of banana by using a name, such as the name I have given 


you? 


A Well, I know on the premium my invoice would 


state premium pack. On the Imperial Gros Michel it comes 


on -- | 


MR. SGARLATO: Your Honor, at this time I 


would like to ask defense counsel to stipulate this, 


because we have gone over this before and it would save 


a lot of time, otherwise I will have to offer into evidence 


a lot of invoices which will show this and defcndant's 


records which I have gone ver. 


THE COURT: What do you want him to stipulate 


MR. SGARLATO: I would like the defendant to 


stipulate that the defendant's invoices and IBM runs do 


refer to these different categories Of bana. as. 


THE COURT: Sold to this plaintiff? 


MR. SGARLATO: Sold to this plaintiff or other 


wholesale distributors in the New York area. 
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THE COURT: In other words, you want him to 


Stipulate that the defendant sells various kinds of bananas 


as you have indicated? 


MR. SGARLATO: Yes. And that he refers to 
these bananas by the names that I have just mentioned on 
the list that I read. 

THE COURT: On the invoices? 


MR. SGARLATO: Yes, on the invoices. 


THE COURT: Can you so stipulate, Mr. Rrooks? 
MR. BROOKS: I am checking, your Honor. 


(Pause.) 


MR. BROOKS: I understand counsel wants us to 
stipulate the list of types of varieties. of bananas that 
he read into the record are reflected on the defendant's 
invoices and IBM runs when they are sold to the particular 
customer; is that correct? 

MR. SGARLATO: Yes. 

MR. BROOKS: I will stipulate that. 


MR. SGARLATO: Thank you, Mr. Brooks. 


Q Mr. Lombino, when you purchased bananas from 
Standard Fruit & Steamship Company during the period 1968 
through 1972, to your knowledge at any time did Standard 


Fruit & Steamship sell to you bananas at one price and 


sell bananas from the -s ship, of the same grade and 
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quality to one of your competitors at a different price? 


They have. 


Can you tell me from the period 1968 through 


THE COURT: You mean from 1968 to 1972? 

MR. SGARLATO: Through, your Honor, I am sorry} 
Through 1972. 

Your Honor, all of these questions here involve 
the period March, 1968 through the period March, 1972. 

THE COURT: We agreed to that about seven 
minutes ago. 


MR. SGARLATO: Yes, your Honor. 


Q Mr. Lombino, throughout that period could you 


tell us approximately how often this occurred? 

A On numerous occasions. 

Q Can you tell us how you know this to be true? 

A I know it to be true by your IBM runs that was 
taken. 

Q When you say IBM runs, do you know whose 
records they are? 

A Records of Standard Fruit & Steamship Company. 

MR. BROOKS: Your Honor, I move to strike the 

answer. Apparently the witness 1s simply reciting some- 


thing which he learned from counsel's production to him 
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after the events of documents that counsel has gained in 
the course of discovery in this case. And if that is 
the source of the plaintiff's knowledge, I think the docu- 
ments should speak for tri>mselves. I don't think he is 
telling us any knowledge that he learned contemporaneously. 
THE COURT: Is that so? 
THE WITNESS: He is wrong, your Honor. 
very wrong. 
THE COURT: Proceed. 

Q Mr. Lombino, can you tell us inthe course ot 
your business did you obtain any knowledge of a difference 
in price while you were working? 

A I have. 

Q Can you tell us the circumstances under which 

occurre’’? 

A Well, I had a run in Brooklyn that [ used to 
sell small supermarkets, small grocery stores and indivi 
home owner stores, and every time my drivers would yo in 
a store and price a box of bananas to them, they were 


always buying them anywhere from a quarter to 75 cents 


cheaper than I could sell them with my legitimate markup 


on it. And my drivers would come back to me and say 
Mike, they are buying them for three and a half and you 


want four and a quarter, or three and a half and they can 
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buy them for two and a half or three dollars. 


THE COURT: I didn't understand that. 

MR. BROOKS: Move to strike it, your Honor. 
It is unresponsive. 

THE COURT: Overruled. 

Will you explain what you mean when you 
you had a run in Brooklyn, what that means? 

THE WITNESS: I had 40 or 50 individual 
Stores that I used to take care of in Brooklyn. 

THE COURT: That you sold bananas to? 


THE WITNESS: That I sold bananas to as 


jobber. My drivers would go into these particular 


customers with a box of bananas at a price avd when the 
driver would get to the store the fellow would say look, 
another banana man was here and he only wants three and a 
half; how come you want four and a quarter? “Every time 
we went into the stores we were always underpriced on the 


same box of bananas that my driver was bringing into thr 


store. 
THE COURT: By one of your competitors. 
THE WITNESS: Right. 
THE COURT: ‘Tnat you named before? 
Esposito or Russo. 


THE WITNESS: Right, your Honor. 
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MR. BROOKS: Your Honor, I renew my motion. 
The question of counsel was whether he knew that Standard 
Fruit had given ‘:o a competitor a price better than to 
Mr. Lombino. Mr. Lombino has told us now that he knows 
of instances where a competitor was offering a customer 
that they were competing for a better price than Mr. 
Lombino was willing to offer. That is not responsive 


to the question whether Standard gave to that competitor 


a different price. 

THE COURT: I didn't understand the question 
to ask whether Standard. I thought the witness was bein.; 
asked whether he knew generally, is that so? 

MR. SGARLATO: Yes, yOur Honor. I am trying 
to develop how that came about. 

THE COURT: Related to Standard? 


MR. SGARLATO: Yes, your Honor. Relating t< 


Standard's sale of bananas to Mr. Lombino's competitors 


THE COURT: I see. He hasn't told us, then, 
whether he knows through his drivers that the lower priced 
bananas had been sold to his competitors by Standard. 

MR. SGARLATO: I will go into that. 

QO Mr. Lombino, have you ever been in one of these 
stores and been faced with this situation where one of 


your competitors had been there prior to you? 


on 
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A I have. 

w How could you tell their bananas which they had 
left were from Standard Fruit & Steamship Company? 

A It's marked right on the box, Counselor. 

Q Can you tell the grade and quality of that 
banana from the box? 

A Yes, you can. 


Q And these bananas that you were referring to, 
were they of the same grade and quality as the bananas you 


were selling? 


A That's right. 
Q Did you look at the bananas themselves ’ 
A Well, I looked at one or two. I mean, the 


fellow won't let me go through all he bought and show me 
every box. But with the experience that I have in the 
business, Counselor, just picking up a cover I can seu 
whether the box of bananas is a good box of bananas 

or not. 

Q Mr. Lombino, can you tell by picking up the 
cover and looking at these bananas approximately when your 
ccmpetitor or from which ship your competitor would have 
received these bananas from, referring to the age of the 


banana now? 


A It was fresh merchandise. It wasn't some- 
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thing that was dead that he had to get rid of at a price, 
otherwise he'd have to dump it. 

MR. BROOKS: Your Honor, I again ;ove to strik¢ 
this whole line. It's designed to show that the 
competitor received a better price from Standard than 
Mr. Lombino. All Mr. Lombinc is able to tell us is that 
a customer, a grocery store was getting a better price 
from the competitor than Mr. Lombino was willing to give. 
It doesn't tell us anything about the price at which 
Standard was selling to the two competitors, that 1S, 

Mr. Lombino and the gentleman that had preceded him and 
beaten him to the sale. 


THE WITNESS: Your Honor, if the competitor 


who beat me to the sale sold the same bananas that I was 


selling at a half a dollar to seventy-five cents a box 
cheaper than I was selling, the same banana from the same 
company, something is wrong. I mean, the competitor 
mine isn't going to go out and sell bananas, undersell 
himself just to sell bananas. We are all out to make a 
living. 

MR. BROOKS: That is an inference. 

THE COURT: The objection is overruled. 

MR. SGARLATO: Your Honor, I think we should 


into the course factor, which I will do. 
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Lombino, after purchasing the bananas fron 


Standard Fruit & Steamship Company how much of a markup do 


you make when you sell it to one of your customers? 
What is your profit? 

A You work on $1.20 a box. 

THE COURT: That is profit 

THE WITNESS: That is gross, your Honor. 

THE COURT: Gross profit. In other words, 
you mark it up $2.20. Whatever it cost you, you mark it 
up $1.20. 

THE WITNESS: Right. 

Q Out of that $1.20, what is your net profit, 
Mr. Lombino? 

A About 20 cents. 

Q And you have testified that your competitors 
were selling bananas for 50 cents and 75 cents less than 
you; is that correct? 

A That's right. 

Q Mr. Lombino, what are rollers? 

Rollers is a term that importers use when they 
have excess fruit. They load it on freight cars or 
they load it or trains and after the day's sale is over 
they try and sell it at a reduced price. 


MR. SGARLATO: Your Honor, before we proceed, 
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I notice there is a gentleman in the courtroom, If he 
is a witness in this case I would ask that he be excluded. 
THE COURT: Are you a witness in this case? 
MR. BROOKS: Your Honor, this is Mr. Sbrocco, 
who is an officer of the corporate defendant who has 
responsibility for this case. He will be a witness, but 
I argue to the Court that he is entitled to be here as a 
representative of a party defendant, just as much as 
Mr. Lombino or the other plaintiffs are entitled to be 
here. 
THE COURT: What is his position with the 


company ? 


MR. SBROCCO: Sales manager. at the time, ye 


I am now the area sales manager. 
MR. BROOKS: Area sales manager, including the 
metropolitan area. 
THE COURT: All right. He can stay. 
Q Mr. Lombino, referring to these rollers now, 
oi. leftover bananas, to your knowledge did Standard Fruit 4 
Steamship Company ever sell leftover bananas during the 
period 1968 through 1972? 
A Sold to who, to me? 


Q Sold to any of the wholesale distributors in 


the New York City area? 
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They certainly did. 

Q Can you tell me approximately how often rollers 
would be available? 

A Rollers would be available according to the 
condition of the market In the summertime if there was 
an overabundance of bananas brought into the Port of New 
York th@€y always had extra excessive fruit left over. 


6; Can you give us some sort of averate how many 


times a month they would be available or how many times 


a year, on the average, taking everything into consider- 
ati i, including market cond‘ ions? 

A I'd say about three months out of the year 
you would have rollers available. 

Q That would be every three weeks for approx 
imately three months out of a year? 

A Every week at certain times of the year. 

Q Are these rollers sold at a price less than 
other bananas from that shipment, of the same grade and 
quality? 

A They are. 

Q Can you tell me to your knowledge approximately 
how much less per box would these rollers be sold? 

A They can go from 40 cents -- let me rephrase 


it a different way. They could be sold from a quarter 
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a box up, where I have seen them sold for 25 cents a box. 
MR. BROOKS: Your Honor, I argue that the 

answer is not responsive. The question was how much 


less than the regular sale would a roller go for and the 


answer was they could be s7ld from 25 cents a box up. 


We don't know how that relates to the price of the regular 
pice at this time. 

THE COURT: You meant the entire box was sold 
for 25 cents? 

THE WITNESS: Yes, your Honor. 

Q Mr. Lombino, to give the Court an example, what 
would the price of a box of bananas be? Can you aiv: 
us a range? 

For argument's sake -- 
This is the cost to you, now? 

A If I pay $4 for bananas that particular ship 
and they had rollers on that ship, those bananas could 
have been sold anywhere from three and a quarter down. 

Q Down to 25 cents a box? 

A Well, yes. You can phrase it tha* way. 

Down to a quarter a box, according to the variety of fruit 
that is in that roller. 
THE COURT: Let me ask you this: 


How large is a box? 
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THE WITNESS: 40 pounds, your Honor. There 


is 40 pounds of bananas packed in each individual box. 


When they load a freight car or a trailer for a roller 
they can put anywhere from seven to a thousand boxes on 
trailer or a freight car, and they sell it as a roller, a: 
excess fruit. 

Q Mr. Lombino, do you know the manner in which 
Standard Fruit & Steamship Company would dispose of its 
rollers? 

A The beanch manager has a list of all the 
accounts and he would call up your bigger jobbers who can 


absorb extra fruit and they would be the ones who would 


buy it. 

Q Did you ever request rollers from the period 
1968 to 1973? 

A I wouldn't call them rollers. I used to 


call the. tie-ups, because at certain times they would load 


small trucks with anywhere from three to four ' .ndred boxes 
that was excess fruit and sell them at a cheaper reduced 
price. 


They are leftover bananas, is that correct? 


Right. 
Excess? 


Excess. 
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Q Did you ever request these excess bananas from 


that period? 
A number of times. 
Q You say a number of times. Throught the period 
'68 through '72, how many times? 


Any time they had excess fruit I was available 


MR. BROOKS: Move to strike the answer, It 158 
not responsive. 

THE COURT Yes. 

Can you giv us your best estimate of how many 


times during the period in which you purchased excess truit. 


THE WITNESS: Well, your Honor, about three 


months of the year you have excess fruit. Out of that 
three months of the year you got two ships a week, so that 
is 12 ships. About 25 times a year. 


THE COURT: All right. 
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MR. BROOKS: Your Honor, I don't think we have 
had an answer to the question how many times he requested-- 


THE WITNESS: Every time there was any excess fruit 


I was available for it. 


MR. BROOKS: But did you make an inquiry, telephon¢ 


THE COURT: His testimony was they would call him, | 
| 


TP® WITNESS: Every time I spoxe to the branch 
manager, and I knew that the market was on the sloppy side, 
as the trade word goes for it, i would ask is there any 
extra fruit end the answer I got, “If there is any available, 
{'1l call you." 

Q Mr. Lombino, how many times in that period, 
@pproximately, did you actually receive these excess bananas? 

A Half a dozen times, 

Q You say they were available about 25 aii a year? 

A That's right. 

Q And throughout that period of four years, that 
would be a hundred times and you said they made them avaii- 
able to you about six, is that correct? 

A That's right. 

Q Do you know of any othex, specifically, any other 
wholesale distributor that used to purchase rollers on 


a regular basis? 
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I do. 


Can you give us the name or names of that other 
compet itors? 

A Yes. Frank Russo in Brooklyn. He never put an 
order in unless there was excess fruit and if the company 
had excess fruit, his place was the dumping ground, 

MR. BROOKS: Your Honor, I move to strike the 
answer, I don't think it's competent evidence. It sounds 
very much like hearsay. 

THE COURT: Yes, it does. ‘iow do you know that? 

THE WI.NSESS: Your Honor, the prices that the 


man would sell the stuff, he wasn't buying bananas for 


$2 and selling them for $2. I mean, che-man has a big 


Operation, has an expense and everything. 
MR. SGARLATO: Your Honor, I will develnp it. 
THE COURT: All right. 
Q Mr. Lombino, throuchout the period of 1968, 146:, 
did you ever visit Mr. Russo's warehouse in Brooklyn? 
A I have, 


Q Did you price brnanas? 


A I have. 
Q The same grade and Q\iality you purchased from 
the same ship? 


A Right. 
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Q What was the outcome of the pricing of those 
bananas? 


He could sell them to me cheaper than I could buy 


From Standard Fruit & Steamship Company? 


A That's right, 


Q Was that a normal thing, did it occur many times? 
A Every time I went down there and wanted to get 
bananas off hin, 

MR. BROOKS: Your Honor, I move to strike that 
answer. It is not responsive to the question whether he 
knew Mr. Russo obtained rollers. All he knew, Mr. nusso 
could sell to Mr. Lombino at a lower price than Mr. Lombino 
can buy. 


THE WITNESS: Counsel, if Russo was getting bananas 


from Standard Fruit, how can he sell them to me cheaper 


than I'm buying it for? He is not going to lose money to me 
because I'm good looking. 

THE COURT: I don't understand the objection. 

MR. BROOKS: The answer was he went to Mr. 
Russo's place of business and saw that he, Mc. Russo, could 
s€11 bananas to him cheaper than Mr. Lombino could buy from 


Stendard Fruit. That tells us nothing about rollers. we 


haven't even identified that Mr. RussoO‘'s fruit came from 
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Standard as opposed to United or -— 

MR. SGARLATO: Your Honor, he has testified it 
was the same grade and Quality from Standard Fruit « 
Steamship Company. 

THE COURT: Is that your test imony? 

THE WITNESS: That's right. 

MR. SGARLATO: I submit in response to Mr. Brooks’ 
objection, that although what he says does have merit, 
this is not direct evidence. We weren't there when Mr. kusso) 
prchased these bananas as rollers but at least it is cir: 
cumstantial evidence that should be admitted, your Honor. 

THE COURT: All right, proceed. 

Q Do you know of any wholesale distributors that 


received rollers from Standard Fruit «& Steamship Company? 


A D. Loy up in the Bronx, American Banana up in the 


Q Did you ever make any complaint to Mr. Sprocco 
about this procedure? 

“Re BROOKS: Your Honor, I am going to move to 
strike that testimony unless we lay the foundation for mr. 
Lombino's knowledge of how those other competitors got 
rollers from Standard Fruit. 

THE COURT: Overruled. 


Do you understand the question? 
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THE WITNESS: Yes, your Honor. 


THE COURT: Did you ever lodge a complaint to who? 
MR, SCARLATO: To Mr. Sprocco, 
THE WITNESS: I have told him a number of times 


the banana jobbers up in the Bronx are selling bananas 


cheaper than we can sell them out on the street and his 
question was that they're big and they got a big volume 
and they're able to work a little closer than I am, 
THE COURT: What does that mean, work a little 
closer? 
THE WITNESS: On a. markup. 
THE COURT: You mean on a lesser markup than yours? 
THE WITNESS: Right, but they do a tremendous amount. 


The volume, working on a lesser markup, and they can still 


come out ahead because they've moving the volume of inerchan- 


dise with the same amount of overhead and expenses. 

MR. SGARLATO: Your Honor, at this time plaintift 
offers into evidence the plaintiffs' exhibit which is 
referred to in the pre-trial order as Plaintiffs’ Proposed 
Exhibit 1, and I would ask that it be marked as Plaintiffs' 
Exhibit 2 in evidence. 

THE COURT: Any objection? 

MR. BROOKS: Yes. For what purpose is this 


being offered? 
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THE COURT: And what is it? 
MR. SGARLATO: If your Honor would refer to the 
pre-tri 1 order, that section --~ 


THE COURT: What page of the pre-trial order? 


MR. SCARLATO: It would be the third page, your 
Honor, Section 3, subdivision 3: “During the period 
March 29, 1968, to March 28, 1972, inclusive, the plaintiffs 


purchased bananas from the defendant as indicated" -- I'm 


sorry, your Honor, that's the wrong one. It would be gub- 
division i, of the same section on the next page, and sub- 
division h, the preceding paragraph: 

“Defendant sold bananas to various New York City 


wholesalers including plaintiffs at various prices during 


the period March 29, 1968, to March 28, 1972. 


i. Plaintiffs Proposed Exhibit 1 as amended is 


an accurate summary of certain sales to plaintiffs by de- 
fendants., ' 

The defendant has stipulated, in the pre-trial 
order, that bananas were sold at varying prices. The defendant 
has further stipulated that this exhibit, which has been 
amended by ine along with counsel for the defendant, and as 
it appears here today, is an exhibit which both sides agree 
is accurate, 


I would offer it into evidence as a summary of 
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the defendant's records whnich I personally have examined and | 
made a summary of sales to Mr. Lombino's company, and the 
other two plaintiffs, showing the exact discrimination 
in this case, your Honor. 

I have taken the summary -- 


THE COURT: That includes sales to the plaintiffs 


and others? 

MR. SGARLATO: It includes sales to the plaintiff 
and other distributors in the New York City area. 

THE COURT: What is your objection, Mr. Brooks? 

MR. BROOKS: Your Honor, if you go further in 
the pre-trial order to the section entitled "Exhibits", you 


will see that we reserve the right to object when we learn 


the purpose of the offer. If the purpose of the offer is 


to compare the prices that were given to the plaintiffs and 


the prices that were given to other customers purchasing 


bananas from the same wessel, we do object because the exhibit 


is selective. It doesn't show all of the other purchasers 
from the same vessel. It doesn't show all of the shipments 


plaintiffs purchased from, As far as the data which it does 


show, it is accurate, but in a price discrimination case, 
your Honor, I think it is prejudicial to take the whole and 


then circumscribe it as it suits your case. 


If you take a look at the first page of the 
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exhibit, there are additional customers who pu¢chased 


from that vessel besides those that are disclosed there 

by Mr. Sgarlato's exhibit. Those that are disclosed are 
accurately disclosed, but there are many more that we have 

a chart which includes Mr. Sgarlato's data but also includes 
the entire universe. 

THE COURT: Is that so, Mr. Sgarlato? 

MR. SGARLATO: What the defendant has done, your 
Honor, is made a compilation of all the trannsactions in 
which the plaintiff was involved with Standard Fruit «& 
Steamship Company, and I have gone over this list as per 
@ request to admit, and I have admitted these are all ot 
the transactions. 

Now, the plaintiffs" exhibits are the ones that 
we claim are discriminatory. 

THE COURT: We will admit yours and then the 
defendant can put his in. 

MR. SGARLATO: Thank you, your Honor. That is what 
my suggestion was going to be. would the defendant care to 
see this? 

MR. BROOKS; If you represent it is the same one 
you have shown us. 

MR. SGARLATO: Yes, as amended. 


THE COURT: Received. 
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(Plaintiffs' Exhibit 2 received in’ evidence. ) 


THE COURT: That covers New York City? 


MR. SGARLATO: Yes, your Honor. 


At this time, your Honor, I will not ask the 


witness any questions with regard to this exhibit. I would 
request that the court look at this exhibit and examine it 
because this basically is a good portion of the plaintiffs’ 
case. This contains the transactions which we Claim are 
discriminatory. 
THE COURT; All right. It has been receiveu. Let's 

proceed. 
BY MR. SGARLATO: 

Q Mr. Lombino, did you ever receive any literature 
from Standard Fruit « Steamship Company with regard to 
a promotional program which they had? 

A I have. 


Q Mr. Lombino, I show you a group of letters. 


MR. SGARLATO: May we have these marked. 


(Plaintiffs' Exhibit 3 marked for identit i- ation. ) 


Mr. Lombino, would you tell us what those letters 


MR. BROOKS: I object to the form of the question. 
Would you identify those letters for us? 


Yes. These are letters from Standard Fruit & 
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Steamship Company notifying the jobbers in the metropolitan 
area that on every third week they would have what they 
called a bonus sale, that you were able to buy bananas for, 
I think, it was 50 cents a box less than the market price 
at the time, 
Q Did you receive these letters? 
A Yes. 
Did you participate in this program? 
I did. 


And you received the discount that they were pro- 


Whenever the bonus week was available, I got. iiy 


MR. SGARLATO: At this time I would offer those 
letters into evidence. 

THE COURT: Any objection? 

MR. BROOKS: I think I'm familiar with t?.ose, your 
Honor. The witness hasn't identified them because they 
provide particular terms for particular programs, They came 


out at different times and they changed the nature of the 


program. I don't think there is a foundation for them coming 
in. If you'll give me a moment to look at them, I think I 


will tell you I don't object to them coming in but I will 


object to the identification the witness has put into the 
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record about a group of five different brochures containing 
five terms. 

THk COURT: He said simply that this material 
received by him from the defendant advising of special deals 
with relation to bananas. Do we need anything else? 

MR. BROOKS: I agree with what you have stated, 
your Honor, but he also said there was a 50-cent premiu. 
payable under certain terms 

THE COURT: The document will speak for itself. 

MR, PROOKS: No objection. 

THE COURT: That will be received. 

(Plaintiffs' Exhibit 3 received in evidence.) 

Q Mr. Lombino, in addition to these letters informing 
you of this promotional program, did you receive any sort 
of calendar with regard to that program? 

A yes. 

Q Would you explain what that calendar was? 

A Scandard Fruit & Steamship Company used to mail 
to each jobber a calendar and it was marked off in color the 
week that you would get the bonus from the bananas: the 
early part of the week or the latter part of the week. And, 
every third week, you knew that you were in for a bonus 


on those particular bananas on that ship's arrival. They 


ugéd to send you a chart, and I think it went for about three. 
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months or two months and I used to have that on my pegboard 


in my office and I knew exactly when the bonus week was 


available to the jobbers in the City of New York to pick 


up the bananas at a discount. That's including all jobbers, 
not just me, Everybody who bought off Standard Fruit. 
That bonus was for everyone. 
Q Mr. Lombino, going back to 1967, let's say 
January of 1967, can you describe the nature of your busines 4 
with regard to the number of employees you had, the volume 
of business you did, the place where you operated from, etc.7 
A Well, in 1967 -- 
THE COURT: Excuse me, at this ime we are coing 
to take a ten-minute release. 


(Necess) 
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THE COURT: I think there wis a question when 
we adjourned. 
MR. SGARLATO: I recall what the question was, 
Honor. 
Q Mr. Lombino, going back to the year 1967 and 
more specifically January of 1967, can you describe the 


type of operation Lombino & Sons, Inc. had, and more 


specifically the number of employees, the place of business, 


and the operation in general? 

A In 1967 we were locateu in the Washington 
Market. We haa our own building with seven large 
rwfrigerated banana rooms, one bookkee~-per. Two brociwis 
and myself, tre three of us, were in the corporation. 

I had three inside men and I had three drivers. A total) 
of ten employees, including the three bosses and employees 


Q Would you tell us what position you.held in 


I was the buyer, the overseer and the ripener. 
Did you do any manual labor? 
A Very little. 
Q When you say very little, will you describe the 
type of Jabor you did? 
A I used to make sure that the men took the 


right merchandise out of the rooms, saw that the trucks 
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got loaded right, and if one of them had to take a couple 
of minute break I would pitch in and help get the trucks 
loaded. 


COURT: How many -:rucks did you say you 


THE WITNESS: I had four trucks, your Honor. 
THE COURT: And how many men? 
THE WITNESS: I had the three driver, three 
inside men, two brothers and myself, and a bookkeeper. 
Q In the year 1967 did you drive a truck? 
A The only time I would drive a truck would be 


on vacation schedule when the drivers got their two or thic. : 


weeks vacation, then I would pinch hit because I know all 


the runs. 

Q Did you carry bananas? 

A Just on vacation schedules. 

Q But normally you wouldn't carry any boxes ot 
bananas? 

A I was more like a supervisor, an overseer. 

Q In 1968 will you give us a general description 
of the business in 1968? 

A Well, in 1968 the business started to peter 
down a little because the competition was so keen outside, 


the volume fell off a little bit. ‘, 1 then my brother, 
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my Older brother, he just couldn't take the aggrav: tion. 
It was affecting him, so he pulled out of the business. 
Q How many trucks did you have in 1968, Mr. 
Lombino? 
A I still had three trucks running. 


Did you have them throughout the entire year 


A Yes, they were my own so I had to keep them. 
But they weren't working to full capacity. 

Q Did you still have che same place of business? 

A Yes, I did. 


Q With the same number of employees: 


A Yes, outside of my brother, my oldest trother 


leaving. 

Q During 1968, Mr. Lombino, were yo’. duties 
basically the same as in 1967 or did they diiicr? 

A No, I started to work a little harder. 


Q More specifically, what did you start to do in 


A Well, then I laid off an inside man and I had 
to pitch in and help take up that little slack that that 


inside man iid. 
Q Can you be more spycific? What did the 


inside man do? 


82a 


Lombino-direct 
A Well, he used to take cne boxes out of the 

rooms, break them up, pack them into 20's, look them over, 
make large ones, makp small ones out of them. 

THE COURT: Make large ones of what, boxes? 

THE WITNESS: Yes, your Honor. 40 pounds 
come to a box and in that 40 pounds you got small, medium 
and large bananas. 

THE COURT: So he would break up those boxes, 


is that what you're saying? 


THE WITNESS: That's right. I have hospitals | 


that want a medium size banana for their patients, so you 
have to give the hospital all the, try to get them as 
close to one size as possible. 


THE COURT: I just dicén't understand what you 


You would repack the bananas? 
Right, 

Q In 1969, Mr. Lombino, were you still located in 
Washington Market? 

A No, then the New York City Urban Renewal Area 
took the market down. They condemned that whole area, 
demolished it and I moved up to my present place where I 
am at now. 


THE COURT: Where is that? 
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THE WITNESS: That is, in the 38 Little West 
12th Street, right in the heart of the meat market. 
Q When did you move to this new location? 
1969. 
Q Can you tell me how big the location was in 
1969, how many rooms you had? 


A At the new location or at the old lccation? 


Q New Location? 


A I have five rooms there. 


Q Did you when you moved into this location, were 
these five rooms refrigerated and ready for you to occupy? 


A No. I had to build them. 


Q Can you tell me who built them? Did you, or 


did you hire somebody to build them? 
A Yes, I had a refrigeration man do all the 


refrigeration for me. I had an electrician do all the 


electrical work for me, and a carpenter do all the 
carpentry work. And then a lot of it we did ourselves. 
Q During the year 1969 how many trucks did you 
have during that year? 
A The same three, but they weren't working to 


capacity. 


Q How much of capacity were they working? 


A About 75 per cent. 


84a 


Lombino-direct 
Did you have the same number of employees? 
A Outside of the two that were let go. One that 
was let go and my brother that just packed it in because 
he couldn't take the gaff. 


In 1969 were you using the five refrigerated 


Not to capacity. 
Can you give us an estimate of -- 
A Capacity on my present plants is about 2200 
boxes capacity. I was using 17, 1600 boxes. 
Q Back in 1967 when you had seven rooms what was 
the capacity of those rooms? 
A Almost 4000. 
Q Were you using them to capacity? 


A Almost every week except in the summertime when 


the business would slow up a little. But 10 months 


of the year they worked capacity. 
Q In 1969 were your duties the same basically 
as they were in 1968? 
No. I was working a little harder. 


You were working harder still than you were 


Naturally. I was two men less. 


During 1970 the business was still located on 
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Little West 12th Street? 

A Right. 

Q How manv trucks did you have in 1970? 

A Two. 

Q Did you still have the same amount of employees 
as in 1969? 


A No. I let a driver go. 


Q What was the total number of boxes you were 
handling weekly on the average in 1970? 

A Oh, I was down to about 900. 

Q Your duties, Mr. Lombino, will you describe 


them in 1970? 


A Then I was just like a hired hand. I was a 


working boss. 
Q You used to carry bananas? 


A Absolutely. 


Q Drive a truck? 

A That's right. 

Q How many employees did you have in 1970? 

A In 1970 I had two drivers, a bookkeeper, one 
inside man and my brother and I. 

Q In 1971, Mr. Lombino, can you describe the 
business in 1971? 


A Yes. In '71 I remember it well because that 
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is when my brother packed it in. He used to take care 


of the route in Brooklyn and the competition was so keen 


there and so much aggravation that we just gave the complete 


run up. 

Q Was there any of your competitors in particular 
that were hurting your business? 

A Frank Russo was the one that did the most 
damage to me. 


Q In Brooklyn? 


A In Brooklyn. That is why I gave that Brooklyn 


I couldn't compete with him. 
What about in other parts of the city? 
A And then you had Long Island City, there was 
the same thing. You go in for four dollars, someone 


comes in for three and a half, the same kind where you were 


trying to sell for four. You went in for three and a 
half, he came in for three. Always a 50, 75-cent spread. 

Q What about Mr. Deloy? 

A He had the Bronx and midtown Manhattan and 
uprer Manhattan. 

Q Was he one of your competitors? 

A Yes, sir. 

Q Was Mr. Deloy to your knowledge selling below 


the price you were charging? 
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A Indirectly. He was selling to a jobber who 
in turn was selling to my stores cheaper than I could sell 
L€. 

Q Who was this jobber, do you know? 

A That jobber was a buyer of the Pioneer Fruit 
Stores. It is a chain of supermarkets in Manhattan. 

Q Getting back to the year 1970 you were now 
down to how many trucks, did you say? 

A Two. 

Q Let's go to 1972. In 1972 how manv trucks 
did you have then? 

A One. 

Q How many employees did you have? 

A I had one inside man, one driver and myself. 

Q How many boxes were you handling a week, 
approximately, in 1972? 

A Between six and seven hundred. 

Q During this period of ‘67 through 1972 - 
go back to 1966 through 1972; were you dealing with 
Standard Fruit & Steamship Company during that time? 

A 75 per cent of my sales were with them. 

THE COURT: ‘66 to -- 


MR. SGARLATO: ‘66, your Honor, through '72. 


Now in 1972, Mr. Lombino, did your duties again 
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increase? 


A Sure. More responsibility on me, more work 


On me because I had less help and to keep the plant in 


operation to cover the overhead I just had to work that 
much harder. 

Where I had a bookkeeper do all my books, I did 
thee books. I became the bookkeeper. I became the 
packer, * became the driver, I became the inside man, the 
ripener, the buyer, everything. 

Q Did there come a time, Mr. Lombino, when you 
had one truck and you drove that truck yourself? 
A That's right. 

When did that occur? 

That was the latter part of ‘72. 

How many employees do you have now? 

A None. I do it all myself. 

Q You do everything yourself, you pack the tra, 
you drive the truck, you unload it? 

A Everything myself. 

Q When did that come about? When did you start 
doing everything yourself? 

A The tail end of '72. Around September or 
October of '72 the expenses, the overhead was more than 


could absorb and the only way I was able to do that was 
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get on the truck myself and do the books myself on the 


weekends, and the volume fell down. But the expenses 


didn't get any cheaper. The rent still stayed the same 
and everything, you know. 

Q Mr. Lombino, let me show you some income tax 
returns. I will have these marked as Plaintiffs' Exhibit 
4 for identification. 

(Plaintiffs' Exhibit 4 was marked for 

identification.) 

Q Mr. Lombino, I don't want you to read from 
them, I want you to look at them. Do they refresh your 
recollection as to the gross income which you receive? in 
19 -- the top one is 1966? 

A Right. 

MR. BROOKS: Your Honor, I object to the ques- 
tion. He hasn't asked Mr. Lombino whether he-could 
recall that without refreshing his recollection. 

THE COURT: Yes. First ask him if he can 
recall it. If he can't, then he can refres:. his recol- 
lection. 

THE WITNESS: I don't have to look at the 
income tax returns. I know the volume of business I was 
doing in 1966 according to what I am doing now. It's not 


even one-quarter of what I did. 
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COURT: What years do these cover? 
MR. SGARLATO: ‘66 to '72, your Honor. 
THE COURT: You ire asking him now if he recalls 
what his income was during those years? 
MR. SGARLATO: Yes, your Honor, his gross 
income. 
THE COURT: Do you know your gross income for 
of those years from '66 t» '72? 
Q Do you know the figures, Mr. Lombiro? 
Well, not to the dollar and cents. 
THE COURT: Do you need to look at it to refresh: 


recollection? 


THE WITNESS: I could look at it to refresh it. 


quite a few years back. 
THE COURT: All right. Look at it to refresh 
recollection. 
Q These are your income tax records, Mr. Lombino, 
copies of your income tax returns? 
A They are. 
Q Federal, is that right? 
A Yes. 
Q Looking at 1966 on line 1 on the first page, 
Mr. J ~bino, can you tell me what your gross income was for 


that year? 
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$256,167.96. 


Can you tell me what your gross profit was, on 


$70,765.12. 

Let's look at your income tax return for 196/. 

THE COURT: These documents speak for them- 
selves. 

MR. SGARLATO: They are not in evidence, your 
Honor. I am just using them te refresh his recollection. 

THE COURT: You can put them in evidence. 
Let's not take time with things that speak for themselves. 


Do you want to offer them? 


MR. SGARLATO: Yes, your Honor. 


THE COURT: Any objection? 
MR. BROOKS: No objection. 
(Plaintiffs' Exhibit 4 was received.in 
evidence.) 
Q Mr. Lombino, throguhout the period '68 thro 
‘72 did you lose any customers? 
A Quite a few. 
Q At my request did you compile a list of 
customers which you lost? 
A I did. 


Starting in 1968. I am going to show you 
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this list, Mr. Lombino, after I have it marked as Plrin- 
tiffs' Exhibit 5 for identification. 
(Plaintiffs’' Exhibit 5 was marked for 


identification.) 


Q Ig that an accurate list of the customers that 
you lost from i968 through 1972? 

A To the best of my recollection it is, sir. 

Q Have you recalled all the customers that you 


lost, in that list? 


A Yes, I do. 
Q Is that a total list of the customers vou lost, 
or just the ones you recall? 
A It's about 90 per cent. 
MR. SGARLATO: Your Honor, at this time I would 
offer that into evidence. 
THE « ‘SURT: Any objection? 


MR. BROOKS: Simply to show that the customer 


left Mr. Lombino, is that the purpose of this offer? 


MR. SGARLATO: Yes, at this time. 

MR. BROOKS: May I look at it? 

MR. SGARLATO: Surely. 

(Pause.) 

MR. BROOKS: I have no objection to this comi 


in to show lost customers. 


xX 


19 


21 


25 


93a 


els Lombino-direct 6) 
(Plaintiffs' Exhibit 5 was received in 
evidence.) 

Q Mr. Lombino, do you recall the manner in whi ‘h 
you lost those customers, whether or not you lost them to 
a competitor or the store went out of business, or how you 
lost them? 

A Lost them most through competition, Counselor. 

Q Do you know which of your competitors you lost 
these customers to? 

A Yes. The majority of the customers that | 
lost in Brooklyn was lost to Frank Russo. That is why 
my youngest brother quit because he used to be out on thut 
run and every time he'd go into one of these stores and 
try to sell bananas he was always being undersold by 
50 to 75 cents, the same bananas that he was trying to 
sell the customer. 

Q Did you lose customers to any other competit ors. 


You can look at that list. 


A Yes. I don't even have to look at the list. 
It's on the top of my head. I lost a few to Fsposito, 
I lost a few to -- what's his name -- plantains from 


Attorney Street -- 


Q You can look at the list to refresh your recol- 


lection if it is on .here, Mr. Lombino. 
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The majority of them were lost through Russo. 


Sure. The majority of them was all Russo. 


Q Ry the way, Mr. Lombino, at your present place 


of business do you have a lease there? 

A Do I have a lease? 

Q Yes. 

A Yes. 
When did you sign that lease? 
That lease was signed nine years ago. 
What was the terms of the lease? 
For nine years. 
How long did it run? 
For nine years. 
You mean it's going to expire soon? 
It will be expiring soon. 


How many of those rooms do you use at the preset 


iow I only use three. 
Out of the five? 
Right. 
Q For how long have you been using three of 
five rooms? 
A For the last three years. 


Q Has your rent decreased? 
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A My rent has increased. 


Q Has increased? 


A Well, it was stipulated in “he lease, the first 


five years is a certain amount and then the next five at 


an additional increase, 


Q Give us the figures, if you recall them, Mr. 


Lombino? 


A My rent has increased twenty-five dollars more 
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What was the original rent? 
125. 
And now it is? 

A 150. 

Q Mr. Lombino, during the period from 1971 up 
to the present, when you became aware that your competitors 
were under-selling you, were you able to reduce your markup 
in order to compete with these other competitors? 

A You couldn't reduce your markup because you were 
working close enough as it was then. How can you reduce 
your markup when a fellow's got you beat by a half a doliar, 
75 cents before you even start? There is certain expenses 
that go on whether you make a markup or not. Those are 


steady, fixed expenses: gas, electric, heat, rent, paper. 


Those are all steady, fixed income, whether you sell one 


box of bananas or you sell a thousand. 

Q Do you still deal with Standard Fruit & Steamship 
Company? 

A No, I don't. 

Q When did you stor ‘chasing bananas from them? 

A About a little over two years ago. I have 
occasionally bought a load, maybe two or three loads in 
the past two years off them. 


Q Do you have difficulty obtaining bananas from 
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Standard Fruit «& Steamship Company? 
A Well, when I first called up, the first time 
I called up for a load of bananas a week before the ship 


Came in, they told me they were over-sold already, 


THE COURT: When are we talking about now? 


THE WITNESS: This was about a year ago, your 


Q Are you familiar with the operation of Frank itiiaso. 


his place of business, etc.? 
A Well, I got a general idea, 
Q Have you been to his piace of business? 
Yes. 
Where is he located? 
On Carroll Street. 
What borough is that? 


Brooklyn. 


Do you know Mr. Russo? 


I know him well. 


When was the last time you spoke to Mr. Russo? 
Two weeks ago. 


How long have you known him? 


Frank I know about 25 years. 


Can you describe Frank Russo’s operation for ug? 


Well, Prank Russo has an operation that his bananas 
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are reasonable and he can get them at his price, and he 
can take almost anything the company can send him, He 
can use five, six, seven thousand boxes of bananas a weck, 
Q How many refrigerated rooms does he have? 
A About six or seven. I'm not sure. 


Do you know how many trucks h. has? 


Now? 

Q Yes. 

A No, I don't. I don't think he is jobbing any more, 
going on the outside any more. 

Q Let's say from the period of 1968 to 1972. was 
he still located at the same place? 

A Yes. 

Q Do you know how many trucks he had during that 
period, approximately? 

A I would say maybe four, five, six. I know he 
had a lot of trucks in his back yard but just how many -- 
he had small ones, big ones. To give you a specific amount, 
I couldn't say, but I know he had four or five, at. least, 
¢rucks. 


Q In opecation, delivering bananas? 


A Yes. He had men going out all over Brooklyn. 


Did Frank Russo himself drive any of those trucks? 


Not to my recollection. He was always inside. 
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He was the boss. 
Q Do you know whether or not Frank Russo owed 
the building in which this business is located? 
A I think he owns that building. 
MR. BROOKS: I move to strike the answer as not 
responsive, based on an assumption. 
THE COURT: Don't ask h.« questions he doesn't 
know of his own knowledge. 
Q Do you know if he ome it, or don’t you? 
A Yes, he is the owner o1 ‘hat bu ilding. 


You know that as a fact? 


That's what he said. He owns it. I take his word 


THE COURT: That's heersay, itr. Sgarlato. 


THE WITNESS: The man said he put a lot of money 


into the building, so it must be his. 
THE COURT: That is stricken aa hearsay. 
Q Do you kno approximately how many employees mr. 
Russo has in his business? 
A No, I don't, 
“R. BROOKS: Your Honor, I 4 going to object to 
this line of questioning as irrelevan«. I don‘t see how 
it affects the issues in this case, 


THE COURT: i don't either. 
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MR. SGARLATO: Your Honor, I am trying to show 
the overhead of Mr. Russo. 
THE COURT: I don't know how you can show it throug! 
this man. He is not in that business. 
MR. BROOKS: You can ask him how many employees 
he has today, what he pays them, what work they do for 
that money. 
Q Mr. Lombino, I am going to ask you to look at 
Plaintiffs' Exhibit 2. Open it up, Mr. Lombino and I want 


you to leaf through those pages. 


THE COURT: Is there a question to the witness? 
MR. SGARLATO: Yes, your Honor. I want him to 
look at this and ask him a question based on what he sees. 
Q Mr. Lonbino, in comparing the prices which you 
had charged, as compared to your competitors in that table, 
did you ever compare bananas of different quality? 


MR. BROOKS: I object to the question. If he is 


asking what the document shows, the document speaks for itself. 


THE COURT: I would think so. 
MR. SGARLATO: Your Honor, there is an issue in 
this case -- 


THE COURT: I thought you gaid that is the 


plaintiffs’ case in this exhibit, isn't that so, thd shows 


the difference in price to the plaintiff as opposed to some 
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other customer with respect to the same quality and quantity 
of bananas. Isn't that what you said? 
MR. SGARLATO: Yes, your Honor. 
THE COURT: Why do you have to ask him that? 


MR. SGARLATO: Because, your Honor, this table 


| 
was compiled from the defendant's IBM runs, defendant's | 


invoices and I have compared bananas of the same quality as 
descrik -d in the defendant's records. For example, all sana 
different types of bananas we went over before. The de- 
fendant is raising, or I anticipate a defense that the 
defendant will state th> although our records state thesc 
are Ecuador boxes, there are different Categories within 
that category of Ecuador boxes and therefore it's a different 
grade and quality, | 

I don't know if your Honor follows me, 

THE COURT: No, I don't follow you. 

You asked this witness to look at the docuinent and 
tell us whether he ever compared what? What was the question 
to the witness? 

MR. SGARLATO: My question was: “Did you ever 
compare bananas of different grades and quality in this 
exhibit" or do any of the sales refer to @ comparison of 


different grades of bananas. 


THE COURB The objection is that the document speaks 
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for itself. You don't have to ask the witness to tell us 


what it says becausew can look at it and see what it says. 


MR. SGARLATO: I understand, your Honor, but if 
we iook at what it says -- if your Honor would look at it, 
I think your Honor might understand my point better. 

What I am saying is, your Honor, if your Honor 


looks at a nage you will see the name of various customers, 


the price they paid for bananas and the type of banana which | 


they purchased. 

Let's say, for example, one page has Ecuador awe 
on it. Each customer would have purchased Ecuador boxes in 
that exhibit, and that exhibit has been taken from the 
defendant's records. 

Now what the defendant says, even though it says 
Ecuador boxes, there are different grades that are not 
reflected in those records, that are reflected in other 
records and, therefore, you are dealing with a different grad¢ 
and quality of banana3. 

That's what I wanted to bring out, your Honor. 

THE COURT: You want to bring out from this witness 
that when it says “Ecuador boxes“, it is only one kind? 

MR. SGARLATO: Yes, your Honor. 

Is that correct, Mr. Lombino? 


Yes. That I understand. 
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Q And all those different categories compared 
there, are they all the same type of bananas? 

B That's exactly right. If it calls for Ecuador 
boxes, that's what it is. If it is Cabana boxes, it is 
Cahana boxes. 

MR. BROOKS: Your Honor, I move to strike the 
testimony. There is no foundation iaid for this witness to 
tstify to that fect. He doesn't know what was in somebody 
else's Ecuador boxes. This is something you have to ask 
defendant. 

THE COURE Isn't it the defendant's contention, 
as suggested by plaintiffs' counsel, there are different 
types of Ecuador boxes? 

MR. BROOKS: The defendants‘ contention is that 


the designation on an invoice or IBM run of Ecuador boxes 


does not contain the specified types or varieties within 


those Ecuador boxes; it simply shows the box is from Ecuador 
and testimony will show there are different kinds of ban.inas 
and I am using "kind" in a general way and some of those solu 
for different prices. However, the purpose of generating 
this kind of record was not to desribe the kinds of bananas 
in an Ecuador box. Ecuador box simply tells you gross 
information about bananas but not all the information you 


want to know. 
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THE COURT: As I understand the plaintiff's 
testimony, he knows of his own knowledge that when it says 
Ecuador boxes it is talkingabout a type of banana and that's | 
it. : 

THE WITNESS: That's right, your Honor. 

MR. BROOKS: I don't think there has been foundat ign 
laid for him to have that knowledge. 

THE WITNESS: Why not, counselor? 

THE COURT: There is a foundation because he hus 
been in the business, according to his testimony, dealing 
with the defendant for many years, 

Proceed, 

MR..SGARLATO: Your Honor, before I proceed, I 
would like to point out to the court one thing. The 
defendant has stipulated that in his om record, his mm IBM 
runs and invoices, he seters to Ecuador bananas ‘a Various ways, 
Some of these ways are Ecuador Dole, Ecuador boxes-- 

THE COURT: We went over that. And, we have a 
stipulation. 

MR. SGARLATO: And now what he is saying is oe 


we referred to them in all these different ways, under this | 


One category of Ecuador boxes, there are other types of banands 


included. 


THE COURT: I understand. 
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MPF SGARLATO: Thank you, your Honor. No further 


questions. 


THE COURT: Wu will recess until 2 o'clock. 


(Recess to 2 P.M.) 
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AFTERNOON SESSION 
(2.10 p.m.) 
--t.¢ Ss. Se LOMBINO, resumed. 
CROSS EXAMINATION 


BY MR. BOOKS: 


Q During 1968 through 1972 did you sell any other 
products other than bananas? 

A That's all. Just bananas. 

Q I think you testified that during this period 
you bough bout 75 per cent of your bananas from Standard 
Fruit; is that correct? 


A That's right. 


Q Do you recall telling me at ycur deposition 


that you bought 98 to 99 per cent of your bananas from 
Standard Fruit Juring that period? 
I don't recall. 


Let me try to refresh your recollection in 


At page 7 of your deposition I asked you the 
question: 
"D ring those four years wnat percentage of 
your bananas would have been purchased from 
Standard?" 


and your answer was: 
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"I would say about 98, 99 per cent." 
Does that refresh your recollection? 
Probably did. 
You probably said that? 
Yes. 
What do you believe to be the case today? 
A Today, I don't buy nothing from Standard at al}. 
Q No, I mean what do you believe to be the true 
state of affairs back in '68 through '72? 
A Probably 75, 85 per cent. I bought a few 
loads from other companies but -- 75 to 85 per cent of 


my business was Standard. 


9 Have you done anything to refresh your recol- 


lection on that question since I took your deposition on 
March 14, 1973? 

A No, I didn't do anything. 

Q But it is your recollection today that 75 to 
85 per cent? 

A That's right. 

Q Who did you buy the other bananas from? 

A Occasionally I would buy off West Indies or 
United Fruit or Pan American or -- what was the name of 
this other outfit -- R. Dixon & Company. 


Q Were those companies competitors of Standard 
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Fruit during this period? 

A Yes, they brought in bananas the same way that 
Standard Fruit did. 

Q How would you decide when you would buy from 
one of those companies as opposed to buying from Standard? 

A Well, I would buy off them when I couldn't 
get my full s}lotment off Standard. 

Q What do you mean by full allotment? 

A What I needed for the week. If I needed a 
thousand boxes for the week and all Standard could cive ime 
was 700, I'd have to fill the other 300 with the other 
individual importers. 

Q Which was the biggest importer at that time, 
of the companies you named? 


A WeJ.l, Standard and United were running neck and 


Q How about the others? 


A They were small compared to United and Standard. 


Q Did you keep track of the price of bananas in 
the market as a whole, in other words, keep track of the 
United price and the Standard price so that you were 
informed on the market price? 

A Oh, I knew what all the companies were getting 


for their bananas. 
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Q How did you determine that? 


83 


I. You call up the broker who was in charge of 


the distribution of the bananas for the certain companies. 


You'd call up Standard, and Roger would get on the phone 


and say, Mike, we are doing 320 for bananas thi« week. 


You call up United and you speak to Frank Morro and he 


says, we are doing 320 this week. 


Then you get the general trend of what the 


price of the market was for that week. 


Q Suppose United said, we are 310 and Standard 
said, we are 320? Where would you have purchased? 

A Very seldom, it never happened like that. 
They always were the same price. Don't ask me how they 


got together like that, but they always managed to have the 


same price quoting for the week. 


Q Was that the case with the other companies trom 


which you bought? 


A No, the other companies you could have gotten 


a little cheaper but they weren't on a weekly arrival rut 


you could depend on their allocation week in and week out. 


They were more like a hit and a miss. 


They'd come in 


maybe once in ten days, sometimes they'd miss a whole week 


and wouldn't come in for two weexs. 


business on a situation like that. 


You couldn't run a 


Their arrival wasn't 
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as steady as Standard and United. 

Q If you could get a better price from one of 
these other companies, would you take it or would you 
stick with Standard? 

A I most of the time stood with Standard because 
I got my best allocation from them. 

Q You mean they would make room for you in the 
supply if the supply was tight? 

A No, I placed my order and nine times out of ten 
they fill it. 

Q When would you place your order? 

A The previous week. Like I would place my 
order Thursday or Friday of this week for next week. 

Q What time would the vessel arrive in the next 


week? Did it follow any pattern? Would it arrive on 


Monday or Thursday -- 
A Monday or Tuesday, Thursday or Friday, Wednesday! 
or Thursday -- there was never a set date. 
Q You always called the week before? 


A Oh definitely. 


Q When you called did you simply say, I need 


700 boxes, or did you say, how much are you selling bananas 
for? 


That's right. You inquire what they are 
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asking for then. 


Q And when you were told would you place an order? 
A I would. 
Q Did you ever not place an order after hearing 


what the price was? 


A No. I always ;laced an order and I always 
placed it with the understendina thec if the market woul :i 


get weaker, that I would be protected on the price. 


Q Are you fami_-iar with the term seaboard price? 
A Yes. 

Q Can you tell the Judge what that is? 

A Seaboard price is what the company is charging 


for bananas discharged at the port of embarkation of the 
ship. 

Q When is that price quoted? Is that price 
quoted when you call the week before? 

A Right. 

Q Could you tell us abou. the kinds of customers 
that you had, just some examples of your better cus‘:omers? 

A Every customer is a good custome , Counselor. 

Q Did you ever sell bananas to the Waldorf 
Astoria Hotel? 

A I do. I did. I still do. 


Q Longchamps Restaurants? 
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No. 


Never did? 


I did at one time. 

Q Did you in ‘68 through “Tae 

A I don't recollect if it was ‘68 or ‘69, but 
they Went pankrupt and they stuck me some money, SO I gave 
them up. 

Q How about the Statler Hilton Hotel? 

A I have them for an account. 

Q The Commodore Hotel? 


a I had them for an account until they folded uy 


and scuck me money. 


Q I'd like to keep our questions to the '68 


trough '72 period, so if you will respond to the facts 
in that pciod; you needn't tell me what's going on 
today? 
A Okay, sir. 
Q You did have these customers in that period, 
did you not? 
A That's riaht. 
How about Schrafft's Restaurants? 
I had them also. 
Horn & Hardart Restaurants? 


I had them also. 


1l3a 


Lombino~-cross 
Daitch-Shopweli? 
I had them. 
Schiller Fancy Delicatessens? 
Smilers. 
Smilers Fancy Delicatessens? 
I had them. 
Q Would you call those customers quality customers 
in that they demanded a quality product? 
A A quality prod t? 
Q Yes, the hoet? 
A No. Ts main thing about those accounts was 
the service that they got. Service is my business, 


Counselor. I get up early in the morning and I make 


sure I have all those stores delivered by seven o'clock 


in the morning that they have it ready for their trade. 
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Q What did these customers do with the bananas you 


“sold, do you know? 


A Which customers? 
The ones we have just listed. 


They used to use them for corn flakes and bananas, | 


Did they ever use them fo: display? 
NO. 
Q Did you ever go to the Waldorf-Astoria and see 
your bananas up on the front table? 
A No, I never have and I've been there a number of 
times with occasions. 
Q Did you ever see your bananas in a fruit bowl 
at the Waldorf-Astoria Hotel? 


a No. 


Q Let me try to refresh your recollection. 


A Maybe I did when we went to an affair thee. 

Q Think real hard about it. Do you recall ever 
seeing them there, your bananas? 

A Maybe I did. 

Q You did? 

A Maybe. When I make the delivery into the store, 
they have all the fruit bowls already prepared to send to 


the rooms or the breakfast tables or the dining rooms or 
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anything. They have oranges, apples, grapefruits, bananas. 
They get the bananas from me so they must be the ones 
I delivered to them. 
Q Do you ever recall seé¢ing them on display, 
the fruit bowl? 
MR. SGARLATO: I don't understand. I don't under- 


stand the relevancy. 


| 
THE COURT: What amwe getting at now? | 


MR. BROOKS: I am trying to develop Mr. Lombino had | 
a high class ~lientele that demanded he had a sign, | 
aesthetically pleasing banana and Mr. Lombino was aksed by 
his customers for that banana and in tur asked Standard 
Fruit and other suppliers for the best quality bananas. 

MR. SGARLATO: Your Honor, Your Honor, I suggest 
Mr. Brooks should show that by showing the types of bananas 
that were being sold to Mr. Lombino by his client. We have 
shown pur records based on their records, based on the types | 
of bananas we purchased. ‘ine exhibits speak for themselves | 
and were stipulated they are correct. 

THE COURT You want the witness to tell us whether 
he has ever seen his bananas on dispiay in the Waldorf? 

MR. BROOKS: Yes. 

THE COURT: Have you? 


THE WITNESS: I probably have. 
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Q When you placed your orders with Mr. Sprocco, 
didn't you always ask for the best quality bananas? 

A I never asked for the best quality. I asked 
for an Ecuador because, as I said before, it has a better 
shelf life than the Costa Rica and Honduras. When they load 
that ship, that's loaded with a load of Ecuador bananas. 
There is no variation they put extra fancy in »ne hatch, 
fair in another hatch and poor in another aie. 

Have you ever been down in the Standard Fruit etwn 
and watch a cargo being discharged, sir? 

Q Let me try to refresh your recollection. I assed 
y 1 the question, on page 38: 

"Q So far as you can recall, the only kind of banana 
that you asked Mr. Sprocco for were top quality Ecuador? 

“A Right." 

Does that refresh your recollection? 

A That's right. I just got through saying that to 
you, sir. When I say top quality, a lot of times when you 
get a load of bananas out of the pier, you get a lot of 
color in it aad the colored bananas are supposed to be 
rejected out. That is not a number 1 load of bananas. You're 
paying for a number 1 load and you get rejects, which is 


a dollar or a dollar and a half cheaper. A lot of times 


| 
you get 40 or 50 of them in a load that you pay top price tof 
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which weren't top bananas. That's what I'm refe: ring to 
when I used to tell Roger, "Make sure I get a load of 
bananas, no rejects mixed in with the load." As far 

as the cargo coming out, they have four hatches working 


and whichever hatch your truck is backed into, you get 


special hatches. 


Q Are you familiar with the banana called the 


| 
loaded and that‘s it. There is no distinction or picking re 
j 


Bolivar banana? 

A Yes, I am. 

Q Can you tell us what that is? 

It comes from a certain section of Ecuador. 
The Bolivar region? 

A Right. 

Q That is a recognized kind of banana in the trade, 
is it net? 

A You cot bananas coming out of Bolivar, Guayaquil, 
and other parts of the section. There is four, five different 
sections that Ecuador bananas comes out of. 

Q Do you attribute any particular characteristics 
to a Bolivar Ecuador hanana as opposed to a Guayquil Ecuador 
banana? 

A In my deposition I had with you, I have told you 


I seen Ecuador Bolivar better than Guayaquil and Guayaquil 
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better than Bolivar. It's a 50-50 toss up. Sometimes they're 
better, sometimes they're not. I never requested a straight 
load that all I want was Bolivar bananas. 


Q How abo susceptibility to stem rot? Does the 


Ecuador Bolivar have any particular resistance to stem rot? 
A AEsut tne same as the rest. 
Q yo never requested either one or the other when 


you bought from Standard? 


A No, sir. I just want a good load of bananas with 
no rejects in then, 

Q How about Imperials? Would you ever ask for 
Imperial Ecuder bananas? 

A Yes. 

Q Specifically those? 


A Yes. 


Q How often would you call Mr. Sprocco when you were 


ordering from Standard, during ‘68 thrugh '72? 

A Once, twice a week. 

Q What would be your normal oravr for the week? 

P. Tt*s all according what time of the year it was. 
700, a thousand, 1,300, 1,800, 1,500. It varied. 

Q What would you do with those bananas once they 
were delivered? 


A I would put them in my ripening room and ripen them 
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Q How long would they be there before you would 
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3 || send them to your customers? 

oe 4 A Anywhere from five to eight days. 
5 Q What conditions were applied to the bananas 
. in the ripening room? What would you do to them? Just 
’ let them sit? 
. A You process them. 
. 2 What does that mean? | 
" A You put them in the room, give them a little leat | 
oe to get them to 64, 66 degrees, let them stay like that for’ | 
s 24 hours, give them a bottle of ethylene, air them out, 
# bring them up, drop the temperature down the next day as 
” the color comes into then, 
7 Q What color are they when you buy them? 

b2 A Grass green they're supposed to be. 

. Q if they are not? 
” A It's a number 2 banana, a reject. I wouldn't 
a call it number 2, but you wouldn't pay a number 1 price for it. 
‘Wd Thet's because you want a green banana so that 
5 when it gets to your customer, it's going to be just right, 
" the right color? 
" A No. The reason why you wnt all green, when you 
4 put that load of green bananas in a room, and they're all 
25 


green, they'll come up the same color. If you put a load in | 
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that's not green, riped and turning, mixed with it, three, 
four, fivedays from now, the ones that are ripe are rotten, 
the ones that are tuming are over-ripe. It's a trade, 
migter -- I forget your name, 

Q Mr. Bro” 4s. 

A Brooks. There is 40 years’ experience behind this, 
here talking. 

Q If you got a banana that's more ripe than ycu 
considered proper, would you make a complaint? 

A A lot of times I'd called up Roger and told him 
I got a lot of color in my load. uHe is standing right 
there to verify it. 

Q What would the response be? 

A “That happens, we'll give you a little credit, 


we'll give you a couple of boxes off,“ something like that. 


Q What do you mean “a little credit"? Reduction 


in price? 

A No, five boxes of credit off the bill. In other 
words, instead of getting, say, 300 number 1l*s, you got 
295 number 1's. 

Q You really got 3007 

A Right, but 5 of them were rejects. 

But you are going to pay as if you got 295? 


Right, and you pay 5 for the reject price or 
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maybe saved a dime or nickel off the price being it was 


ec ol or. 


Q The invoice that you got would still be an invoice 
for the 300 boxes, right? 

A A couple of times when I've gotten 300, the 
invoice was billed to me at 295 because 5 of them were so 
bad they ‘iad to be dumped. 

Q Usually, wouldn't you get the invoice billeec at 
300, and you would remit it to the 295 amount? 

A No. 

Q NOt usually? . 

A No. You pay, whatever the bill comes in. Once 
the bill was sent from the main office, you didn't change 
it unless you got permission, you calle: up Roger and got 
permission and he would say all right, take five boxes off 
the bill or something like that. 

Q Didn‘’t Standerd Fruit have a procedure to process 
these quality claims? 

A They did. 

Q What was that procedure? 

A You had to write a letter to the office wnere you 
got the bananas from and they would come down and if they 


| 
found that it wasn't up to specification that they sold i a 
they would give you a rebate. | 

| 
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Credit? 

Credit, right. 

By then you had gotten your invoice, hadn't you? 
That's right. 

When did you stop dealing with Standard? 

About two years ago, two and a half years ago. 
Why? 

Why? 

Q Yes. 

A I stopped dealing with Standard because I would | 
call up Standard and get a price of bananas and I would fina | 
out my Competitors would always buy them for 20, 30, 40 cents 
less than I did. | 


| 
Q And didn't you tell me in your deposition you 


| 
stopped dealing with them because you got sick and couldn't 
work for four months? 

A That's right. 

Q When ‘ou came back from work, you didn't deal 
with them any more because they didn't put plastic bu js m 
the bananas like -- 


A That was one of the reasons also. 


Q One of the reasons. There are more you didn't tell 


me about at the deposition? | 
| 


A You got it right there. 
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Q IT da.'t see anything else in that answer. There 
are more reasons that you can think of now? 

A Isn't there any that the price was higher? 

Not here. 
1 that one of the reasons? 

A shat was another reason, anoth.: one of the 
reasons why I stopped buying. 

Q When did you first decide that their price was 
higher? 

A I knew it all along. I called Roger lot of timed 
and I said “Guys are getting bananas cheaper than I'm paying‘ 
and he said “It can't be, it can't be." 

Q You knew this since the beginning or pretty soon 
after the beginning? 

A That's right. 

Q Did you know it before 1968? 

A On occasions I found out from the trade they 
bought them cheaper than I did. 

Q Why didn't you switch your business to one of the 
other, three or four competing companies? 

A Why? 

Q You don't strike me as the kind of guy that would 


take bad treatment for very long. Why didn't you go to 


United or West Indies if you knew from the very beginning 
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that Standard was giving you a bad deal? 


A Their arrivals weren't as accurate as Standard 


Q United Fruit's arrivals weren't as accurate 
as Standard‘ gs? 

A United Fruit had ve: ) ttle Ecuador and I told 
you before that fr prefer the Ecuador banana better than 


the Costa Rica Or Honduras. 


Q You were willing to pay a little more for the 


Ecuador? 


A Whatever the price was supposed to be, 


125a 
Lombino-cross 
How about West Indies, did they have Fcuador? 
They had it for a while. 
How about Pan American, did they have it? 
A Yes. 
Q Why didn't you go take your trade to them, if 
you were getting poor treatment from the very beginning? 
A I didn't buy much from them in the beginning. 
I never did have vwry much dealings with them. 
Q The question is, why didn't you if you didn't 
you if you didn't think you were getting a straight deal 


or a good deal from Standard? 


99 


A I did't like the branch manager who was runni:: 


for Pan American, so I didn't buy off them. 


Q Personality problem? 

A That's right. 

How about West Indies? 

A West Indies was all right, but he didn't have 
Ecuadors too long. While he had Ecuadors I used to Puy 
off him, but he wasn't a weekly arrival either. He'd 
come in once in ten days. 

Q Did you hear the term clipping a bill? 

A I have heard it. 

What does it mean? 


Clipping a bill? 
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A Not paying the full amount of the bill. 

Q Getting a bill for 300 boxes at $2 a box and 
remitting only say $550, which is $50 less than the invoice 
amount? 

That's right. 

Q Have you ever done that? 

A The only time I have ever deducted money off a 
bill was with authority. 

Whose authority? 

Mr. Sbrocco's. 

How would you get that authority? 

I'd call him up and tell him about it. 

Q What would you tell him? Give me an example. 

A That the bananas come in with a lot of color 
or a lot of stem rot and what-not, come down and take a 
look at. them He'd come down my place and see them 
and he'd tell me, all right, take off 10 cents of 20 cents 
or however we worked it out. 

Q Did you ever get that kind of reduction after 
calling Mr. Sbrocco and saying hey, you sold me at three 
dollars and I see my competitor out in the street having 


gotten the bananas at two-eighty, I think you ought to take 


20 cents off my price? 
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No, sir. 

You never got that? 

A The only time I got anything taken off my bill 
was when the merchandise was inferior. 

MR. SGARLATO: Your Honor, I am going to 
object to this line of questioning. I think he has gone 
into it enough. He hasn't raised it as one of his 
defenses. He's had opportunity to go into it before. 

In his answers to interrogatories he doesn't even mention 
clipp.'g of bills. This is the first time I have 
heard of it. It hasn't been brought into this case at 


all except for right now, which is the first time. 


THE WITNESS: Counsel, I never clipped a bill 


Q I thought you told me you did clip a bill with 
authority? 

A That isn't clipping a bill. Authority in 
one thing ané taking money is another thing. You have 
some banana jobbers that get a bill and they just take a 
hundred dollars off the bill and send it in and that's it. 

Q But there were times with authority that you 
remitted -- 

THE COURT: Just a minute. First of all, 


there is a question to the witness which wasn't answered 
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and that is whether he ever asked Mr. Sbrocco if he 
take off something from the bill because he noticed 
competitor had received bananas for something less. 

Do you want an answer to that question? 

MR. BROOKS: I thought he did answer it and 


he said he never did. I believe he said that never 


occurred. 


THE WITNESS: That's correct. Never occurred. 


THE COURT: The question is, did you ask him? 


THE WITNESS: About a reduction in price, your 
Honor? 


THE COURT: Because your compeetitor got it for 


THE WITNESS: No, I never asked him that 
either. I have told him, I said, there is people getting 
bananas cheaper than what I am paying. He says it can't 
be. 

Q You knew that people would get bananas at a 
cheaper price if they were willing to take the risk of 
placing their order at the last minute when the boat was 
discharging and hoped that the boat would be undersold, 
didn't you? In a sense by distressed fruit. 


A Will you phrase that again, Counselor, please? 


QO You knew that people could get a price lower 
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than the seaboard price if they were willing to wait until, 
say, the day of discharge of the vessel or the day before 
discharge and place their order at that time, taking the 
risk that the boat would not be oversold -- 

A Counsel, I guarantee you anyone who waited at 
the end of the ship to get a rebate on bananas knew that 
that snip was long. 

Q What does long mean? 

A That it wasn't oversold. 

Q Right. And that there would be bananas 
around? 


A That's right. 


Q As you say in the trade, looking for a home? 


A That's right, looking for a home. 

Q If bananas are looking for a home -- 

A And the ones who knew about it was the cnes who 
laid back and didn't take their full complement of order, 
knowing that at the end of the day Standard Fruit would 
have 30 or 40 or 50,000 boxes that were looking for a 
home and could be bought for a whole lot cheaper than with 
*he regular banana jobbers who bought their bananas 
legitimate week in and week out, without asking questions 
or looking to find out if they were long or short or tall, 


was the ones who got burnt. And that is why from where 
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I was one of the biggest banana men in the City of New 
York I turned out to be the lowest one. 
Q You always placed your order the week before, 
didn't you? 
A That's right, Counselor. 
Q You didn't ask questions, did you? 
A No, I never asked questions. 
Q You didn't wait until the day before the 
vessel was discharging? 
A No, because I had a legitimate business goina 
on and I needed my merchandise week in and week out. 
I couldn't guess whether the ship was going to be long or 
short. 
How about Frank Russo -- 
Frank Russo is not a banana man. 
What is he? 
A Ne is a fellow who if he will get the bananas 
he will sell them. If he doesn't have them, he doesn't 
worry about it. 


Q Does he sell other fruits besides bananas? 


A That's rignt. He sells tropicals, he sells 


everything but the kitchen sink. 
Q So he can take a chance? 


A Sure. When you don't have a steady trade 
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you can take a chance. But if you have hospitals and 
institutions that are depending on your delivery every day 
you can't try and outguess the market. 

Q Is it fair to say that there were really three 
different possible prices, the pre-order price which you 
would usually buy at the week before or the seaboard price? 

A Righr. 

Q And then the price before the vessel arrives, 
but ducing the week of arrival, and then a price on the 
day of discharge, assuming that the boat is going to be 
urnjtersold; isn't it likely that the price is going to he 


varying downward as the day of discharge arrives? 


A Mr. Sbrocco never called me up and said to me, 


Mike, the market is long, the price isn't going to be the 
same as I quoted you Thursday or Friday, so figure on a 
cheaper price. That was never told to me. 

Q But didn't you know that? Didn't you know 
these dynamics in the marketplace? 

A I got a pretty general idea of the market. 

Q Sure. And when Standard was long United 
was probably lona too, weren't they? 

A They probabiy were. 

Q That is what makes people long, too many bananas 


in the New York market? 
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A Right. 
Q Maybe West Indies is long and United is long 
and Standard is long at the same time? 
Right. 


And when that happens the price goes down, doesn't 


A If it goes down, why don't it go down for every- 


body, not just a certain few? 

Q Some people have »laced their order the week 
before, haven't you? 

A Everybody places their order the week before. 


Q How do you know that? 


A Any legitimate banana man who is in the business 


isn't going to wait for the day of the ship to find out if 
he is going to buy bananas or not. 

Q Did you ever hear somebody placing an order the 
week before and then placing another order the day of dis 
charge? 

ph Certainly. When he's got inside information 
that that ship is long and he needs 5000 boxes, he is 
only going to place an order for two. 

Q I thought you told me it was general knowledge 


when these ships were long, that United is long and 


Standard was long usually at the same time? 
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T’ :t‘s right. 


It was common knowledge in the trade for every- 


Everybody had an idea when the market was 
But how weak it is, t’.ey don't know. 

Q How would they find out? 

A When all the rollers started rolling around 
nd then your competitors got you beat by half a dollar, 

75 cents, then you know how cheap the market went. 

Q Did you ever call Mr. Sbro:cco or the day of 
the discharge of a vessel and say, Roger, what's the price 
today? 

A On occasion, I have called hom, Not the day 
of the discharge of the ship, but the next day when you 
find out that they had a lot of excess fruit on hand and 
I would say, does the price still hold, Rog? Yes, as 
far as the office says, it's still holding. 

Q But you knew everybody was long, didn't you? 

A No, they don't all get long at one time. 
Sometimes United Fruit may be long bit they will send al’ 
their stuff out of town; it doesn't hurt the New Y -k 
area. 

Q How many extra boxes of bananas could you have 


taken on the day 2f discharge even if you could have 


34a 


wi Lombino~-cross 
gotten for half price under the seaboard? 


A I could have used half the amount I normally 


Who would you have solid those to? 
I know how to sell them. 

You do? 

You better believe it. 


I thought you had a steady trade? 


I had a steady trade. 
That handled a cercain quantity a week? 
That's right. 
Where would you sell these ex.ra boxes? 
I'd sell a little more each stop. 
The Waldorf a little more? 
That's right. 
Schrafft's a little more? 
A That's right. 
Q It didn't strike me from the way you described 


your operation that you had much time to go out and recruit 


new customers; is that right? You stuck with your steady 


customers? 
A There's always room for more customers, Mr. 
Brooks. How long do you think it takes to go out 21d 


se2 while you are the run, to stop and see a customer? 
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I don't know. 

A Very little time. 

Q Didn't you tell me in your deposition that you 
couldn't risk getting stuck with 200 extra boxes in any 
week? 

A Getting stuck with them? 

Q Yes. Excess bananas? 

A No. All we do is just put the re. rigeration 
«© and hold them down a little and keep them cold and order 
a little less tne next week. 

Q Let me read some quest ‘ answers from 
your deposition to you and then ask you if your answer | 


the same about taking that extra bananas. 


"Q Why is that no good for you? 


"A How do I know how my business is going 


to be the next week or the week after? _ Suppose 

my account busts up or burns down and he uses 200 

boxes a week and I already contracted" -- 

A Excuse me for interrupting. Will you start 
that a little further back so I know what you are talking 
about ? 

MR. SGARLATO: I was just going to 
Thank you, Mr. Lombino. 


THE WITNESS: Start from the top of the page 
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so I know what you are trying to bring out. 


Q I will start at the bottom of page 54, line 20: 


"Q Did you ever place orde~s for »bananas 


a week or more before the arrival of the vessel? 


"A No, sir, never, no. 

af And I suppose never earlier than that? 
Even never two weeks or three weeks before the 
arrival of the vessel? 

us That was one of the main reasons, the 


last one or two -- the last two or three years that 


I stopped buying off United Fruit, because they 


wanted to give them three weeks in advance an 
order. 

*() Why is that no good for you? 

"A How do I know how my business is going 
to be the next week or the week after? “Suppose 
my account busts up or burns down, and he uses 200 
boxes a week and I already contracted and assigned 
myself to so many boxes three weeks from now? 
Suppose the guy sticks me and he folds up and goes 
bankrupt? 

°o Couldn't you keep those bananas in your 
warehouse? 


| 
"A I don't carry perishable stuff. You work, 


22 
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week to week. It isn't like potatoes or onions that you 
can pile them on top of another and keep them for ten 
days or two weeks." 

A Right. 

If your question you're bringing out ordering 
bananas three weeks in advance. I am talking about extra 
fruit the day of the ship, of the discharge. Not three 
weeks from before. 

Q But the three-week order placed in advance 
would result in your getting 200 extra boxes three weeks 
from the date of that order? 

A That's why I would never give a three-week 
Order in advance. 

Q And the answer was because you couldn't handle 
those extra 200 boxes when you got them? 

A That was one of the reasons. Suppose I would 
have dropped dead after I placed the order? 

Q If you couldn't handle those extra 200 boxes 
then how could you have ordered the 200 extra boxes to 


take advantage of rollers or declining price off the sea- 


board price? 
A Very easily. Put- them in and the following 
week cut down on my regular order. 


Q Couldn't you have done that in this case, if 
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you pre-ordered three weeks -- 


A No, because if you pre-order you didn't get no 


cheap price. You got seaboard. 
Q Couldn't you get rid of those seaboard bananas -~ 


A Why should I keep stuff an extra week at top 


So you could have gotten rid of cheap bananas 


but not at regular price? 

A No, I would have held th cheap bananas and held 
down the following week on my allocation that I order. 

Q Couldn't you have handled the excess over the 
advance order in the same way? 

A Maybe I could have used some of them, but. 
wouldn't say all of them. But that is what you got 
refrigerator rooms today for, to hold the merchandise 
you have to. If you got them at 50, 75 cents ‘a box 


cheaper, cu can afford 10 cents worth of refrigeration to 


keep them and you are still ahead of the game 50 or 75 certs. 


Q Mr. Lombino, this morning you identified the 
various promotional circulars that Standard sent out, 
which are Plaintiffs' Exhibit 3. Do you recall that to 
take advantage of these programs, in some cases you had 
to place an order three weeks in advance? 


A I don't recollect. Maybe it's so. 
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2 Q That wouldn't surprise you if I told you that? 
3 A Maybe it's so. I wouldn't say yes or no 
‘ to that because I don't remember. 
5 Q If I told yo" that one of thse circulars 
6 required that to participate in the program, would you 
7 disagree with me? 
8 A No. 
9 | Q You said this morning you did participate in 
10 | these programs, didn't you? 
11 A That's right. 
12 | Q Did you ever pre-order three weeks in advance? 
13 A No, Sir. 
14 .@) How did you participate in the program, then? 
15 A I ordered so many every week and when the bonus 
16 week came on I got my bonus allotment. 
17 Q Without pre-ordering in advance? 
18 A That's right. Roger knew every week I was 
19 good for a thousand, 1500 boxes a week. I didn't have 
20 to pre-order anything. 
21 Q As a matter of fact, you were really as a 


practical matter a pre-orderer more in advance than even 
three weeks because you were a steady customer? 


A That's right. 
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Q Always were there with your order? 
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A That's right. And that is why I got burnt 
because I was a good Joe, and guys who I taught in the 
business are ten times bigger than me today. 

Q Would you describe the banana business in 
terms of supply and demand as a volatile business? 

A I wouldn't say it's a volatile business. 

It's a very perishable business. I mean, you got to know 
what you are doing, and its's an item that can hold just 
so long and that's it. 

Q Have you ever described it as a very volatile 
business, in terms of supply and demand? 

A Maybe I have. 

Q Did you do it at your deposition? 

A Maybe I did. 

Q You wouldn't disagree with that characterizatiol 
today, would you? 

A Mr. Brooks, whatever you got in that deposition 
there is things that I told you two, three years ago. 
Whatever I told you there I'm not denying today. 

I don't remember word for word what I said to 
you, but as long as you got it down in black and white that 
I said it, I must have said it. 


Q We are really concerned, Mr. Lombino, about 


what the banana business was like in ‘67 through ‘72, and 
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I want you to tell me whether you would agree that it 
was a very volatile business in terms of supply and 
demand? 

A Well, if that is the word you want to use, you 
can use vo.iatile business. I have been in it a good while 
and I know it, and you got to be careful with it, and if 
you don't know what you are doing you can get hurt, and 
you watch and you don't overbuy and you get alonqd. 


If you want t< 211 that volatile -- 


Q Have you ever heard of any importers of baninas 
like United or Standard or West Indies having to actually 


go out and dump fruit, throw away what they couldn't evin 


sell as a roller? 


A If a cargo came In with a lot of color, they 


Q I just mean excess cargo in a glutted market? 
Have you ever heard of an importer having to dump bananas? 

A Fresh number one green bananas? 

Q Whatever they are when they reach the roller 


stage? 


A Well, I have heard of cases where United sold 
their rollers just to pay the freight. 
Q How about just taking them out to the dump 


and throwing it away? 
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A They have done that too when they have 


colored. 


Q How do they get colored? 


A Refrigeration on the boat may go. 
Q How about sitting around in those trucks waiting | 
around for somebody to buy them as rollers? 


A If they hang around long enough they could blow 


Q Do you know what markup Mr. Russo was getting 
on the bananas that you noticed him selling to your 
customers at prices better than you could sell to those 


same customers? 


A I haven't the slightest idea. 


Q Did you ever ask him? 


A He just said that he is making money and as 
long as he is making money he will sell. And raturally, 
if you buy them for 50, 75 cents, as low as a dollar anid a 
half less than your competitor you got to make money, no 
matter what you sell them at, Mr. Brooks. 

Q Did you ever hear of averaging down as a term 
applied to pricing bananas? 

A Yes. 

Q Tell us what that means? 


A Well, if a jobber needs 5000 boxes of bananas 
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he buys 2000 $2, he buys a thousand at $1.75, he buys 
another thousand at a dollar and a half and he averages 
down. That is what the expression averaging down is. 

Q That means he sells his bananas at a common 
price which would be the average of those three purchases 


per box, wouldn't he? 


A Absolutely right. 


Q If Mr. Russo were to buy some rollers from 


United and some regular bananas from Standard and average 
down he would be able to sell Standard bananas to your 
customers at a price lower than you could, wouldn't he, 
because he averaged down between United rollers and the 
Standsrd regular purchase? 

A No. 

Q He couldn't do tht? 


No. 


That wouldn't be averaging down? 
No. 


Why not? 


Why not? 
Q Yes. 
A Because when Russo buys bananas they got to be 
the right price otherwise he don't need them. 


Q Is that his trademark, the way he does business? 
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That is his trademark. 


Q And if he doesn't get bananas one week he 


gets a lot more onions, right? 
A Everything but bananas. These: last two or 


three months when the market has been real high, Russo 


has had maybe two, three hundred boxes in his place, 500 


tops. The market is a little long right now, he is 
loaded with bananas. That is the trade he's got. He 
doesn't have any routes any more. He's got all the 
customers coming to him. He sells all that tropical 
stuff. 

Q You mean he doesn't deliver to the customers 
like you do? 

A Not now he don't. 


Q How about in ‘72? 


A Then he did. But the past year, year and a 


half he gave up all his jobbing business. Now they all 


come to him. 
Q In ‘68 chrough '72 did they come to him as well 


as he delivered to them? 


A That's right. 
Q I guess if you came to him you got a cheaper 
price, dien't you? 


A Absolutely. 
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Q Would there be some banana men who would 
consider the Bolivar Ecuador banana a superior banana to 
the Guayaquil? 

A I don't know. 

Q Excuse me? 

A I don't know. I'm going by what I know about 
them. I know banana men who won't even touch Fcuador 
bananas and only want Hondurns and Costa Rica. And I 
wouldn't touch Honduras and Costa Rica unless I can't get 
Ecuador. So every banana man has a different viewpoiat 
to what banana he wants to deal. 


Q Do you know what causes the banana men to take 


the kind of viewpoint that they do take? 


A No, what? 
Q I don't know. 
How about the likes and dislikes of .their 
particular customers? 


A Mr. Brooks, you are an attorney; I am a hanana 


Let's stop right there. Your point is well 


I think you testified this morning that whenever 


you could get them you would order the premium bananas? 


A Right, Sir. 
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Tell us again what the premium bananas are? 

A Standard Fruit came out with a premium package 
that the banana was of the larger size. They used to put 
six to eight hands of bananas in a 40-pound box. 

Q Does this mean that they were hand selected 
and they selected the biggest and the fattest? 

A They picke.. the largest ones. Instead of 
putting 11 or 12 hands in a box like the average run of 
bananas is, this premium package that they put up would 
be anywhere from six, seven, eight hands tops to a box of 
bananas. 

Q Why did you prefer to order those when you coul 


A Why? Because I like a nice chunky banana ani! 


I got the trade for a nice healthy banana. 


Q Those cost more, don't they? 

A I beg your pardon? 

Q Those bananas cost more than the normal bananas- 

A Right. And I paid more for them. And yet 
1 found out that Russo had e lot of them bananas that I 
paid for, cheaper than I paid for them. Figure that out, 


Mr. Brooks. 
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Q Did you charge your customers more when you had 
Premium bananas? 

A No, it just made the work easier. 

Q How did it make it easier? 

A That I didn't have to go through so many boxes 
to take everything out, the large to one, the medium to 
another and the small to another. 

Q Do you mean you pack your bananas in your shop? 

A That is right. 

Q What was your objective in doing that? 

A To satisfy my customers. 

Q Do you know of any other banana man that dia that, 
repacked bananas in his own shop? 

A A lot of them did. 


Q Name one. 


a A lot of them broke them up. Stricks & Schwartz 


does that. 


Q I don't mean breaking them up. That's a different 
term than repacking, isn't it? 

A You break them up and repack them. You make 
twenties out of them. How many banana men take the boxes 
and make 20 out of them? They got a lot of wholesalers 


that can't use 40 pounders but they have these here small 


delicatessens that don't even want 20 pounds and they sell 
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half a box with their oranges and grap cuits anc ver, 


they bring in the store. I got a lot of purveyors th=t 
want 20 pounders. 

Q Wasn't your repacking designed to segregate them 
in terms of quality and size and not just to make them up 


into smaller quantities regardless of quantity and size? 


A There is nothing wrong with a small banan. The 
quality of a small banana is just as good as a medium 
and large. It's not going to taste different or better. 

Q Was your purpose in repacking just to get smal! 
quantities out of larger ones or -- 

A You can get only 40 out of 40. You don't make 
45 out of it. 

Q Was it your objective to segregate the bananas 
in terms of quality when you repacked-- 

A Everything I bought was number 1's, 

Q Always the best? 

A I always tried to buy the best. Sometimes the 
best was very poor but it still was the best. Bananas grow. | 
Sometimes they come in a little off but you can't help it, 
sO you manage to do the best you can with what you buy or 
I should say what comes in from the importers, 

Q When you recovered frpm your illness in 1972, 


you got back to work in the business, who had Plgystic bags 
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on thei bananaa? 

A Delmonte, I think had a few, Pan American had 
some, and Tropicana. 

Q Who did you buy from? 

A The one who had the bags. 

Q You used the term this morning “sloppy market,” 
Can you tell the court what that means? 

A A sloppy market? 

Q Yes. 

A The market is weak. 

Q What do you mean when you say it's weak? 

A That the company is asking $4 for bananas but 
they'll sell them for $3.60. 

Q Because there are more bananas in the markct 
than the market can absorb? 

A That's right. 

Q In the '68 through '72 ,eriod, how often would 
you have a sloppy market? 

A I mentioned that before. There is certain tims 
of the year you get the sloppy market. In the dead of 
the summer, when all the other fresh fruits is out to give 
the bananas competition, or in the dead of the winter when 


it's so cold they can't ship too much and they have a 


backlog of banana» because the weather is so adverse that 
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caey Can't ship it to Canada, upper Maine and whatnot 
with 10, 12 feet of snow. 

Q Do any other things cause sloppy markets? 
How about simply each Company's boat arriving on the 
same day, linited, Pan American? 

A That's happening every day right now, Mr. Brooks. 


They manage to get out. 


Q What do you mean get out? 

A They sell them, 

Q Is that a term that's used? 

A For example this week, you had a boat Monday, 
Tuesday, you got a boat today and tomorrow. That's just 
this week alone. 


Q Tell me what you meant by the term “get out"? 


A They sell out. They're sold. If Standard is long 


this week and they call Canada and say “I can sell you 10 
cars, we're doing 4.80 and ['ll let you have them for $4,* 
Canada is going to buy them. I dm't care about that because 
they don't hurt the New york area. I wish they would do it 
wil the time, but when they give it to jobbers that work 
right in the metropolitan area that we're selling the 

top figure and they're selling someone else from40, 60 to 

a dollar less, then it hurts. 


Q Is that what you meant by getting out, finding 
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someone to take excess bananas at lower price? 

A No. 

Q Did you ever deal with anyone at Standard, 
with anyone other than Mr. Sprocco during '68 to ‘72? 

A They had another salesman there. 

Q Was he the one you usually dealt with? 

A Most of the time I dealt with Roger. 

Q When you moved your facilities from the Washington | 
Market to West 12th Street, did other banana men who are 
jobbers get displaced from the Washington Market when it 
was condemned? 

A Yes. 

Q Who elgre? 

A Well, Stricks & Schwartz. 


Q Anyone else? 


A He got out. There was Molletti, he closed up; 


there was Lucchese, there wag Banner, |. ‘re was me, there 
was Scollochi. Three or four more lit. jobbers. 
Q There were a number of banana jobbers in the 
Washington Market, weren't there? 
A Yes, we were about 10 or lil. 
Q You were the largest, weren't you? 
That's right. 


Where did most of the others go? 
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A Well, Stricks & Schwartz went up to the New 
Hunts Point Market and the rest of them just retired. It 
is a hard business, Mr. Brooks. 
Q I appreciate that fact from your testimony this 


morning , 


Why didn't you go up to the Hunts Point Market 


rather than cut your facilities in half? 
A Why didn't I go to Hunts Point? 


Q With Stricks & Schwartz. You were the biggest 


man in Washington. Market, 
A Number 1, X didn't want to go all the way up 
to the Bronx and ride all the way in from where I lived 
up to the Bronx every day in the week, and the majority of 


my business was in Brooklyn and midtown Manhattan and by 


being centrally located right in the heart of midtown, would | 


be a whole lot less expensive to Operate my business. 

Q When you got your invoices similar to those that 
Mr. Sgarlatao showed you this morning, did they show the 
time at which you made the order with Standard? 

A Did they show the time? 

Q Yes, whether you made it on the Friday before or 
on the day of the discharge of the vessel or in between, 

A No. 


Q They didn't? 
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No. 
It just showed the date of discharge of the 
vessel and the name of the vessel? 
A That's right, 
Q Those are the competitors of yours who were 
selling to your customers at lower prices, did you ever 


find out the day they placed their order to get the bananas 


that you claim they were selling to the Customers at a 
better price? 
& Did I find out when they placed their order? 
Q Yes. 
A No. I got to worry about my own business. The 


only time I worry about somebody else's business is when 


I find out they sell the bananas I got for a half a dollar 


or 75 cents cheaper than me. Then i I want to want to know 


how they can do it and it's very easily done. If you buy 
them cheaper, you cmsell them cheaper, mr. Brooks. 

Q You can, if you narrow your profit margin too, 
can't you? 

A You can take off 10, 20 cents, but not a dollar 
when you only work on a dollar, $1.20, 

Q This morning you told us that Ecuador boxes only 
contained the same bananas. Do you know whether Ecuador boxes | 


contained sometimes Bolivar Ecuador or sometimes Guayaquil 
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Ecuador? 
A It isn't on the box. 


Q I didn't ask you that. I asked you whether you 


A Well, I think if you look at the fruit close 
enough, you might be able to distinguish whether it's 
a Bolivar or it's a Guayquil. 


Q And if I am reading you correctly, the answer 


to my question is yes, somet imes-~- 


A Well, it's not yes. I said you might. 


Q My question to you is whether you knew that those 


Ecuador boxes sometimes contained Bolivar Ecuador and sunet Les 
contain Guayaquil? 

A I don't know. 

Q Did you ever see the name Bolivar Ecuador on 
any invoice? 

A Not that I can recollect. 

Q How about Guayaquil Ecuador? 

A No. 

Q Did you know that Standard was importing both 
those kinds of Ecuador bananas? 

A I presume 4#o, 


Q Do you think there is any likely place that they 


were importing them other than in those Ecuador boxes? 
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A That‘s what they put them in, the Ecuador boxes, 
they had a special box made that they had them in. Did they? 
Q Of those 25 to 15 per cent of the bananas that 


you purchased from United or West Indies or Pen American, 


did you purchaser any rollers from those companies? 


A sir, 


Q id you ask them for any? 

A sir. 

Q not? 

A Because they never had rollers or extrm fruit 
because they were only very small. 

Q United was very small? 

A You didn't say United. 


Q I believe I Jid. 


A I‘m sorry, I misunderstood. 


Q Let's -- 

A I never went for rollers on United because they 
didn't have the Ecuador rollers that I was looking for. 

Q The other companies never had rollers? 

A No. The other small companies, they never had 
rollers. 

Q Why was that? Wouldn't a bad market equally affect 


them as it would any other competing importer in the 


metropolitan area? 
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Yes. 
Why wouldn't they have rollers sometimes? 
Why? 

Q Yes. 

A Because when the market was sloppy right away 
they reduced the price 10, 20 cents to everybody, not just 
to certain people, and they got out and everybody got 
a shake. Not that certain pets got the good rebates and 
the regular jobbers who were steady, never complained or 
never did too much complaining just paid the top dollar all 
the time. 

Q Why didn't you take your trade to those companies? | 

A I just got through telling you; mr. Brooks, they 


weren't a regular arrival every week and I couldn't depend 


On my running my business on a hop, skip and jump. 


Q Are you familiar with the kind of banana called 
Cavendish? 
A I am, 
Is i.that an Ecuador banana? 


Well, they cross the seed and got a Cavendish 


Woudd Cavendish bananas come in those Ecuador 
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How about Gros Michel, are you familiar with that? 
Yes. 
Is that an Ecvador banana? 
No. 
Q Where is Gros Michel grown? 
A Gros Michel was growing -- that came from -- 


let me get my bearings. We used to get the Gros Michel 


on -~ I can‘t think of where it came out of but out of 
Central American countries. 

Q Did you ever see the word “Cavendish” on an 
invoice from Standard? 

A I don't recall, 

Q What are Blues, Mr. Lombino? 

A Blues are number 2 box. 


Q What does that mean? 


A Number 2 means all the small fingered bananas, 
disfigured, odd shapes. They put them in and they call it 
a blue, but it's a second grade box of bananas. 

Q Did Ecuador produce some blues? 


A No. 


Q No blues at ail? 


A everything coming out of Ecuador was always 


number 1's, supposed to be anyhow. 


Q What are ripes? ’ 
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Ripes? 


Yes. 


A Ripes are when a cargo comes up with color 
and it has ripe bananas. 
Q Too far developed to he a top grade banana, 


is that right? 


A Right. 

Q Did ripes sometimes appear in Ecuador boxes? 

A Sure, 

Q And if you got ripes, did you occasionally get 
an aMount taken off the invoice price to reflect for thet? 


A Once in a while. If you got a half a dozen 


boxes, you never complained. 


Q This morning Mr. Sgarlato asked you the question 


whether you knew that some of your competitors paid less 


for the same grade and quality banana than you paid for 
the same banana, and you answered yes. 

On what basis did you determine that the tananas 
that your competitors were getting and paying less for were 
the same grade and quality bananas as the bananas you 
purchased? 

A How did I know? 


Q Yes. 


A Because a couple of times I was short of a few 
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bananas and went down to Russo and bought bananas and 

he sold them to me the same bananas that I had been buying 
off Standard Pruit, he sold to me cheaper than I paid 
Standard Fruit for and he didn't sell them to me without 
making a profit on it, because he doesn't love me that much. 

Q Is that the only basis for your answering-- 

A That was one of the bases. And, he used to run 
around delivering to accounts. I would go in there with 
an Ecuador box and they wanted $4 and he is in there for 
$3.25. How can he do it when-- 

Q This is Mr. Russo again? 

A Right. 

Q Any other basis for your answering Mr. Sgarlato's 
question yes in respect to the same grade of quality? 

A Yes. D. Loy uptown was giving up bananas 20, 30 
cents cheaper to a jobber than I was retailing. 

Q Anything else? 

A That's all I can think of now. 

Q On any of these occasions that you mentioned, 
did you ever ak Mr. Russo or Mr. Loy when he put his orcer 
in for those bananas? 

A What was that, Mr. Brooks? 


Q On any of those occasions ycu have just mentioned, 


did you ever ask Mr. Russo or Mr. Loy when they placed their 
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Order for the bananas? 


A No, I never did. That's none of my business. 


Q Did you ever ask whether to sell bananas to 
you at that price, either Mr. Russo or Mr. Loy had averaged 


down? 


A Mr. Loy never sold me bananas. He sOld bananas 
to accounts that I was selling and I couldn't compete with 
him, 

Q And you didn't ask him when you noticed that 
whether he wag able to do that by averaging down? 

A No. If he was able to average down why couldn't i; 
Why didn't Standard Fruit say to me “Mike, instead of 
you taking 1,800 pounds of banana, I'11 give you 400 at 
3, 400 at 2.50 and 400 at 2, 80 you can erage down. Only 


certain people they told that to, Mr. Brooks? I mean, let's 


be logic. That's why I got hurt and that's why I'm where 


I am today. 

Q What were the conditions of the rollers that 
you bought when you bought rollers, or just generally were 
the conditions of the rollers any better or worse than 
the condition of the fruit that would be delivered in the 
normal course on the day of discharge? 


A Same thing, Mr. Brooks. Those rollers were |] oaded 


in the afternoon at the end of the shift and delivered to 
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135 


you the next morning. They didn't change in 24 hours, 12 
hours. If they were laying around for three, four days, 
then there ig a possibility that there coulda be a big 
change in the condition of the fruit. 

Q Were the -cucks that the rollers were loaded into 


in 1968 through 1972 refrigerated? 


& When they put them in the fruit cars, they were 
refrigerated or tm ilers. 

Q I am talking about the trucks that were used 
in metropolitan New York to deliver rollers, 

A No, they weren'. 

Q If a banana gat in on2 of those trucks on a 
day like this for 12 hours or so, it might deteriorate? 


A No, it wouldn't deteriorate because, first of 


all, when those trucks got loaded it wo 1d be late in 


the afternoon at the end of the shift and sold the next 


morning before the sun beat down and got them hot. 
Q Did the ship always discharge late in th- afternoon? 
a Nine out of ten times unless there was an except ims 
ally big cargo and it went in the afternoon, then it -- 
Q Didn't they start loading the ships as soon: 
as they arrived? 
A Generally, yes. 


Q It took 24 hours to unload them, roughly? 
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No, how did it take 24 hours? 
I don't know. How long did it take? 


You are asking the question. 


How long did it take? 


Are you trying to confuse me or cross-examine me? 


That's what I am supposed to be doing. 
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A I mean, let's be realistic. I told you that truck 


got loadcd eight, nine o'clock that night and the nxt 


morning it was sold. That ain't no 24 hours. That's only 


a period of maybe eight or nine hours. 
19] I want to know why these trucks are always loaded 


in the late afternoon rather-- 


Because they are filling their regular ordirs th 


got during the day. 


9) You mentioned a particular kind 
tic-up. 
A Yes. In other words, when they havi- cight 
nin. loads-- truckloads I'm talking about. Not rollers 
and no! freight cars, and I'm not talking about trailars. 
Truckloads can go anywhere from two to three hundred fifiy, 


four hundr:d maximum on a truck. Thy would be tit-ups 


the end of the ship after Standard Fruit dischargus thea 
cary. and thay have maybe a thousand, two thousuni, 

ever th: figure is, that I will probably h* c@ maybe tour, 
five, six trucks that are loaded on Ross‘ truck. 


a truckman that delivers its banana for Standard Fruit, 


which you know. Then they would g:t placed. That is what 
you call a tie-up. 


Q Did that Only occur whun the vessel had only 


a thousand or so boxcs | ft over rather than five timusand 


164a 
jhp:mg 2 Lombino-cross 
or tcn thousand? 
A It |} .ppened every time thcy had from a fruit that 
they didn't have a home for. 


@) Did they always have both tie-ups and roll.rs, 


being smaller trucks and rollers bigger trucks? 
Not necessarily. 


What determined when th.y would have-- 


I don't know. Ask Standard Fruit. You') 
attorn: 

Q In the year: 1970 to 1971, and 1971 to 1972, didi 
you buy Icss of your fruit from Standard than yeu hai iz: 
1968-1969 and 1969-1970? 

A I probably did. My business declined a little Lit 
so naturally I hought less. 


@) T don't mean in an absolut. I mean did you hay 


up to, say, 59% of your fruit from otier importers? 


rs Off the top of my head I couldn't give 
answi-r. I got my records that will tell me exactly. ut 
to giv: you figures and tomorrow you throw it back to imc 
and you'll say I told you this acu it is something else, 
I'm not. gstting myself stuck that way, Mister. I'ma 
banana man, I'm not a counselor. 

s) Would you disagre: if I were to trll you that 


Standard's records show that they supplied you in 1970-1971 
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and 1971-1972 roughly about half of the costs of goods sola 


A It might be. 


2) That. wouldn't surprise you, would it? 


A No, nothing will surprise me. 
Who were you getting the other 50% from in thos. 
last. three ycars? 


MR. SGARLATO: Objection. That has not bcen prove. 


that you have reported on your income tax for those vuears? 
| 
| 
L 
| 


That's a statement by Mr. Brooks and not evidence. 

9) Isn't it consistent with _our records that in th 
last two years vou were getting approximately 50% of your 
fruit fou some supplicrs other than Standard? 


thr. last two years? 


I don't. mean 1973 through 1975. 
t moan 1970-1971 and 1971-1972. 
I don't know. I would have. to look up ny af © 
T couldn't tell you off the top of my had. 
Without telling mo off ths top of your head, 
take if the suggestion that waz the case is not very 
Surprising to you? 
A I don't know. I'm not conunitting mysclf until I 
look and sve and I'11l give you the answer if you want. it. 


(9) Does the cost of gocds sold reported on your 


fiudtral income tax return reflect accurately the cost of 


166a 


hp:mg 4 »mbino-cross 
the bananas that you purchased? 

A Come back. 

Does what? 

Q Does the cost of goods sold which you reportas 
on thcse federal income tax returns that Mr. Sgarlato put 
in cvidence as Plaintiff's Exhibit 4, reflect accuratcl:’ 
the cost of the bananas that you purchased during those 
y ars? 

A Naturally. 

@) You were only buying bananas. You wr:re not 
Svlling onions *r anything t1s::? 

No, just bananas. 

Do you recall changing yor: purchasing pattrra ib 
thos: last two years at all by purchasing more fruit fron 
oth..r companies than you had previously done? 

4 What year are you talking about? 

Q 1970-1971, 1971-1972. You reported you 
tax returns on a calendar ycar basis, July through Jun. 
30, is that right? 

I think so. 

Q So I'm talking about those last two ycars, 
1970-1971, 1971-1972. 

A IT couldn't. givi: you that answi. beeaus: 


would just be guessing. Put my vr cords that I have would 
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vcrify exactly what I bought from Standard and exactly 


what I bought from any othcr company. 


Q You have no indépenduent recollection of changing 
your purchasing pattern during those last two years as you 
sit hsre? 

A I do not know. 

Q You don't have any recollection? 

I don't recall. 

Isn't that something you would recall? 

MR. SGARLATO: Objection. 

A I'm not going to make a statement that vou are 
going to cross-examine mé and come back and say I said 
this when I didn't say that. 

I don't know. I'm not going to give you an answer 
that I'm going to say something that I don't know and to- 
morrow you will tell me you said this and it is wrong. 

I don't know so I'm not going to give you the 
answer, Counsclor. 

Q You have no recollection cne way or the other? 

A In my record. That's the only recollection I got. 
I'll look at my books and tell you exactly right down 
to the penny what I bought off Standard, what I bought off 
any othcr company but to give you a figure right off the 


top of my head now, I can't tell you. 


168a 


hp:mg 6 Tombino-cross/redirect 

@) Did you begin purchasing from any other companies 
inSeptember 1, 1972? 

A I probably did. 

(9) Do you recall which other companies? 

A I bought off Standard, I bought off United a 
little bit, Pan American, West Indités. R. Dixon. I botiytit 
off Tropicana. That's about all the companics.I bought 
off everybody. I was on friendly terms with all the dealers 


and I always paid my bills on time and I never had any 


problem with any of my importers. And I worked like a mule. 
MR. BROOKS: I have no further questio: 
Mr. Tonbino. 
I would like him to remain available should \ 
wish to call him on our affirmative case. 
THE COURT: Any redirect? 
MR. SGARLATO: Yes, your Honor. 
REDIKECT EXAMINATION 
BY MR. SGARLATO: 

9) Mr. Lombino, with gegard to the rollers or the 
lcftover bananas, if you were offered, let's say five hundred 
boxcs of leftover bananas and you had already placed your 
order for that week, would you be abl«e to take these 


rollirs and put them in one of your rooms and hold them 


hack from ripening? 
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I could. 
How long could you hold them back from ripening? 
About another week. 
And therefore you could take advantage of that 
in the next week, is that correct? 

A That's right. 

@) You stated, when Mr. Brooks was questioning you, 
that you ordered better bananas and you paid more money ion 
them. 

Are these the premium bananas? 


c 


That's right, that's ch:: only bananas T was r- fcr 


You paid more monuy when you--. 
That's the only ones. 


Oo When you ordered Ecuador boxes you paid the pric.. 


for Ecusdor boxes, is that right, so you thought? 


A That's right. That's what I thought anyhow. 

9) The Bolivar and Guayaquil bananas, does that 
refer to a type of banana or a place whcre a banana comes 
from? 

A The place where the banana is grown. 


And those places art Loth in Ecuador, are they 


zg & B B 
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Q Arc those bananas in your opinion of the same 


quality? 
MR. BROOKS: I object. 
A They are. 
THE WITNESS: Why do you object, Mr. Brooks? 
MR. BROOKS: Would you like to know why I ab- 


ject, your Honor? 


THE WITNESS: I'm sorry, I'm talking out of turn. 


THE COURT: Do you have a ground? 


MR. BROOKS: A witness that has not been quali 


ficd as an expert. 
THE COURT: Overrulid. 


() And the Bolivar and thi Guayaquil, are they ct 


the same quality, Mr. Lombino? 


A The Bolivar? 
19) Are those two the same grade and quality? 
A I've seen them come just as good as the Boliva: 


and I've sccn the Bolivar as good as Guayaquil, and thc 
Guayaquil hetter than the Bolivar. 
0 When you ordzred thes. bananas from Standard 


Fruit and Stcamship Company, to your knowledge, were you 


paying the same price for Bolivar as you were for Guayaquil? 


A Thay never mentioned it was Bolivar or Guayaquil. 


Tt vas Ecuador boxcs. They never mad ) differentiation 


AS 
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to whether I was buying Bolivar or Guayaquil. 


Q When you spoke to Mr. Sprocco you purchasid 


Ecuador boxes. You didn't purchase Bolivar or Guayaquil? 
A That's correct. 
And he billed you for Fcuador boxes? 
That's all. 


The box the fruit came in was the samc box, was it 


Fxactly. 
But if you purchased preinium boxes-- 
That was a special box. 


Q -~- then you paid more moncy? 


A It was marked premium and I paid extra for it iw 
causé I knew that it was a bigger banana and I didn't mind 
paying th: extra premium price for it as long as I got the 
premium banana. 

Q And if you purchascd a Cahana box you miyht huve 


paid a different price, is that corri.ct, as opposed to 


Ecuador boxes? 

MR. BROOKS: I object. I don't think we have 
entcrcd into the story yct about: Cabana. 

THN COURT: I have heard it bcfore. 


MR. SGARLATO: Mr. Books stipulates that is onz 


of the types they sell, your Honor. 
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Q If you purchased Cabana boxes, you would reccive 


a bill for Cabana boxes, is that correct? 
A That's correct. 


And you would pay a differant price from Ecuador 


That's right. Could be more, could be less. 

But it would he differcnt? 

A Yes. The Cabana boxes would say Cabana Honduras 
or Cabana Costa Rica on the bill. 
12) That was a different quality? 

Yes, and came in a different section. 

Thi: Cavendish, which was included in the Ecuack 
box, what did that derive its na! from, the type or the 
place from where it came? 

A No, as far as I can recall-- you ste, Ecuqdor 
was very badly infested with stem rot in the banana 
what they did, they grew a new seid, banana secd for the: 
here new plantations that didn't hit as much stem rot «: 
previous plantings that they had down there, and that's 
Mame they gave it, Cavendish. It was 4 cross of two adit: 
fercnt plantings and they named it Cavendish and that's why 
thcy call it Cavendish. It is supposed to be stem rot re- 
sistant and the trees are lower, so that when the hurricai 


would come in, the wind wouldn't knock the banana plantalions 
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down as much as the old growing banana. 
'@) This Cavendish also cam: in the Ecuador box? 


A Yes. 


0) Was this billed as an Ecuador box? 


A That I don't know. I don't. recall. 


Would you like to sce your invoices to rcfrush 
-:coll:ction, Mr. Lombhino? 
A I don't remember scéing any Cavendish Ecuadors. 
Maybe I did. I wouldn't swear to that, Counselor. 
THE COURT: At this time we will take a fiftecn- 
minute r.ocess. 


(Recess) 
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Q Mr. Lombino, during the break did you have 
an opportunity to look at your irvoices for the period 
1968 through 1972? 

A I did. 

Q Did that refresh your recollection? 

A It did. 

Q Was the term Cavendish ever used in those 
invoices when you were billed? 

A No, sir. 

Q How would you be billed for Cavendish bananas: 

A Ecuador boxes. 


Q In your opinion, are Cavendish bananas of the 


same grade and quality as Bolivar and Guayaquil and other 


bananas termed as Ecuador boxes? 

A That's right, sir. 

Q When you ordered these boxes did tha salesmen 
ever tell you that you were getting Cavendish or Bolivar 
or Guayaquil? 

A No. 

Q To your knowledge, was there any difference 
price between those bananas? 

A No, #‘r. 

Q Did you sell them for the same price? 


That's right. 
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Q To your knowledge did other banana wholesalers 
sell them to the retail trade at the same price? 

A Some sold cheaper. 

Q I am talking about did they sell for the same 
price within their business? 

A Yes. 

Q Mr. Lombino, during the period 1968 through '72 
did you ever place an order with Standard Fruit & Steamship 
Company and receive a quote for a price and then receive 
the bananas at a lower price? 

A Never. 

Q To your knowledge during the time when you 


ordered the bananas the one week in advance, at any time 


from 1968 to 1972 did the market price of those bananas 


ever go down, throughout those whole four years? 

A You mean buying them at one price and getting 
billed at another price? 

Q You said you never were billed at another price, 
but did the market ever go down so that you should have 
been billed at another price? 

MR. BROOKS: I object to the question, "Should 
have been billed at another price.” 
MR. SGARLATQ: According to the market 


condition is what I am referring to. 
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THE COURT: You are asking did a price of 
bananas ever drop during that four-year period we are 
concerned with, from ‘68 to ‘72. 


MR. SGARLATO: I am asking did the price ever 


drop during those four years from the time that he purchased 


bananas to the time he received the shipment at his place 
of business. 
THE WITNESS: It never dropped to me. 
It never dropped as reflected by your price? 
That's right, sir. 
MR. SGARLATO: I have no further questions. 
MR. BROOKS: I have one or two, your Honor. 
RECROSS FXAMINATION 
BY MR. BROOKS: 
Q Mr. Lombino, how often during the four years 
weuld you place an crder with Standard, once a week? 
A On an average o..W~e a week. 
Q Roughly say 50 orders a year? 
A Good guess. 
Four years, 200 orders 
Right. 
200 invoices? 
Right. 


| 
You say you looked at those invoices during the 
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2 | break? 
3 A I glanced through then. 

v 4 | Q All 200? | 
5 r I don't know if I haa the whole 200 there. | 
6 | I don't know if my counsel has the whelte 200 invoices. 

7 Q Where did you do that? Where were you sitting | 
8 or standing when you did that? 
9 | A Right outside. | 
10 Q In the hall? 
ll A Yes, sir. 
12 Q 200 invoices out in the hall, you looked threuyh 
13 them all? 
14 A I glanced through them. I didn't see anythin: 
15 with Cavendish on theem. 
16 Q You looked carefully enough so you think you 
17 can say under oath Cavendish isn't on any of these 200? 
18 A I think so, sir. 
19 MR. BROOKS: That's all 
20 THE COURT: You may come down. 
21 We are going to recess now until 9.30 tomorrow 
22 morning. 

yin 23 How many more witnesses do you have? 
A MR. SGARLATO: Your Honor, I have a witness 
25 who is here now, he came from his employment, Mr. Flbaum, 
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to authenticate some charts he made for me. I don't 
think he will take too long, but he has been here this 
afternoon. 


THE COURT: All right. Put him on. 


STEVEN S. ELBAUM, called as a witness 
by the plaintiffs. being first duly sworn, testified 
as foilows: 

DIRECT EXAMINATION 

BY MR. SGARLATO: 

Q Mr. Elbaum, what is your occupation? 


A I am presently associated with the law firm of 


Gifford, Woody, Carter & Hayes, and I am pending admission 


to the Bar of the State of New York. 

Q You have passed the New York State Bar exam? 

A Yes, I have. : 

Q You are a graduate of what law school? 

° 

A Brooklyn Law School. 

Q Did I hire you last summer to do some legal 
research for me? 

A Spring and summer. 

Q Was that on this case? 


Yes, it was. 


Can you tell me what s -fically you did 
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regard to this case? 

A I researched aspects of the Robinson~? atiaan 
Act as it relates to thee allegations made in the complaint 
and prepared a summation of some points that I thought 
were relevant and some cases that I gave you with respect 
to those points. 

Q Did you prepare some charts for me? 

A Yes, I did. 

Q Mr. Elbaum, I want you to look at that exhibit 
in front of you, Plaintiffs' Exhibit 2 in evidence. 

Have you seen that before? 


Yes, I have. 


Were these charts prepared by using that exhib» 


A Yes, they were. 
Q I am going to show you one of these charts, 
Mr. Elbaum. 
Mark this as Plaintiffs‘ Exnibit o. 
(Plaintiffs' Exhibit 6 was marked for 
identification.) 
Q Would you take a look at this chart, Mr. 
Elbaum. Would you tell me how that was prepared? 
A The dates and prices contained in that chart 
were extracted from Plaintiffs' Fxhibit l. 


Q Did you make an appendix to these charts? 
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Yes. 
Does this refresh your recollection? 

A Yes, it does. 

Q How many of the transactions with regard to 
consumer pack contained in Plaintiffs' Exhibit 1 were used 
in this diagram? 

THE COURT: When you say Plaintiffs’ Exhibit l, 
you mean Plaintiffs' Exhibit 2. 
MR. SGARLATO: Yes, your Honor. I am sorry. 

A That graph encompasses 100 per cent of the 
sales of consumer pack during the period March 2, 1968 


through and including March 9, 1972. 


Q Can you tell me the reason why the dates on the 


chart are April 23, ‘71 through January 20, 1972? 

A I believe the reason for that was that it was 
during that period of time that the consumer pack sales 
occurred. 

Q Can you explain this diagram to us, Mr. E]lbaum? 

A This diagram reflects sales to four banana 
customers by Standard Fruit & Steamship Company aS taken 
from Plaintiffs’ Exhibit | ge 

Q Number 2. 

A I am sorry. 


MR. BROOKS: Would it be all right if 1 
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approached the chart so I can follow? 

THE COURT: Yes. 

Q You have Lombino indicated by a gold line? 

A Yes. 

Q Is it correct that throughout this entire chart 
Mr. Lombino's purchases have remained at a higher rate 
than any of the other three distributors mentioned? 

A My rececllection is and looking at it now it 
seems to me to be that Mr. Lombino at all these dates paid 
a higher price. 

Q For this type of banana? 

A For this type of banana and for the same 
quantity of banana. 

MR. SGARLATO: Your Honor, at this time I 
offer this chart in evidence as Plaintiffs‘ Exhibit 6. 

THE COURT: Any objection? 

MR. BROOKS: Yes, your Honor. The same 
objection as to Plaintiffs’ Exhibit 2. I would like to 
ask the witness a few questions about it. 

VOIR DIRE EXAMINATION 
BY MR. BROOKS: 


Q Mr. Elbaum, when you were presented with 


Plaintiffs’ Exhibit 2 from which to prepare your chart 


were you told that not all of the purchasers from the 
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vessel for which Plaintiffs' Exhibit 2 shows purchases 
were reflected on Plaintiffs's Exhibit 2? 


A No, I was not. 


Q Would that have affected your chart? 


A No, sir. 


Q It would not. Suppose all of the purchases 


that were omitted from Plaintiffs' Exhibit 2 purchased at 


a price higher than Mr. Lombino, wouldn't you have a group 


of lines up here above Mr. Lombino, if you were to reflect 
all purchases from the vessel? 

A Certainly, if all purchases were reflected 
then of course tr 2 would be different prices reflected 
if that was the case. 

Q That would make this chart tell an entirely 
different story if that were the case, would it not? 

A It may. 

MR. BROOKS: Your Honor, at this time I object 
to the admission of the chart. I think Mr. Sgarlato 
has conceded this morning that the data on Exhibit 2 is 
selective data. You admitted 2 this morning at the 
game time granting us permission to put in the full story. 
I think that adequately also conteracts 2% But I think 


this is very highly prejudicial since it is admitted that 


it is based on only selected portions of the evidence. 


183a 


els Elbaum-direct 
I think it prejudicial and I object to its admission. 

MR. SGARLATO: Your Horor, the plaintiff has 
a right to inform the Court which sales are discriminetory. 
We are not clair.ng that every time Mr. Lombino purchased 
from Standard Fruit & Steamship Company he was discriminated 
against. I stated that in Plaintiffs' Exhibit 2 those 
are the sales that we claim we were specifically dis- 


criminated against during that time. 


This ciuart will show the Court for certain 
types of bananas specific comparisons of the plainiff 
who received favorable prices for the same types of bananas 
on the same date, and I think these charts show a pattern 
of discrimination, and I think it would simply matters 
for the Court if the Court had everything. 

If Mr. Brooks has a chart showing all of the scles 

with more lines than that, I would not object. ‘I have 
no objection to his exhibit showing all of the trans- 
actions. The only thing that I am saying to the Court 
is that this is our case; this is where we claim the 
discrimination occurrs. 

THE COURT: And that chart covers what period 
of time again? April what? 


MR. SGARLATO: Your Honor, this chart covezs 


the period of 1968 throught 1972, but Mr. Lombino only 
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purchased this type of banana between April '71 and 
January ‘72. 

THE COURT: What type of banana? 

MR. SGARLATO: Consumer pack is the name of 
that banana. And that is the only type of banana that 
is compared in this chart. 

THE COURT: What type of banana is that? 

I think that is the first time I have heard that term, 
consumer pack. Does that involve all these bananas we 
were talking about, Cavendish and -- 

MR. SGARLATO: No, your Honor. This is a 


different type of banana. Perhaps I should have brought 


that out, and I will do so. But it is a type of banana 


that is listed in the defendant's records. He does have 
certain records for consumer pack in his IBM runs where 
they are listed together, and we claim that of all the 
various types of bananas that the defendant sells, he 
categorizes them and we are using his categories. 

THE COURT: That chart then doesn't deal with 
the various bananas about which the plaintiff tcostified, 
the Premiun and the Bolivar and the Cavendish? 

MR. SGARLATO: He testified that he purchased 
this type of banana from Standard Fruit & Steamship 


Company. We didn't go into this type, your Honor, 
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because there is no controversy as to whether or not there 
is a difference in bananas under the title consumer pack. 
There is a controversy as to Ecuador boxes. The defendant 
is stating that contains diffent types. 

THE COURT: The objection is overruled. 
be admitted. 

(Plaintiffs' Exhibit 6 was received in 


evidence.) 


MR. BROOKS: Mey I borrow that? 


THE COURT: You can get it after the case is 
closed. The witness is about to finish. 
MR. BROOKS: My associate Miss Solomon would 
like to look at it while the witness is on the stand. 
THE COURT: All right. 
(Plaintiffs' Exhibit 7 was marked for 
identification.) 

Q Mr. Elbaum, was this chart prepared in the iame 
way as Plaintiffs’ Exhibit 6? 

A Yes, it was. 

Q Does this constitute all of the purchases of 
Ecuador bananas by, I think this one includes the three 
plai..tiffs; is that correct? 

A Yes, it does. 


What percentage of sales would that include, 
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of Fcuador boxes sold from March ‘68 through March ‘72? 

A This represents 100 per cent of all of the 
Ecuador boxes sold during that time. 

Q Lombino again is a gold line and the plaintiff 


Demarco is a red line and the plaintiff Com. Bros. is a 


pink line? 


A Yes. 
Q And again their lines are consistently on the 
top of the chart? 
A Yes. 
MR. SGARLATO: Your Honor, I offer this 


evidence. 


MR. BROOKS: May I ask a few guestions? 


VOIR DIRE EXAMINATION 


BY MR. BROOKS: 


Q Was this chart based on Exhit 2 as well? 
A Yes. 
Q Does that chart purport to reflect all of 
the transactions for the period that was shown on Exhibit 2?) 
A Yes, it does. 
Q And if I asked you the same question about 
other purchasers from the same vessel that were not shown 
on Exhibit 2, I take it your answer would be the same, 


that may affect the way the chart appears? 
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A They wouldn't affect the chart or the lines 
that are on the chart. There may be other lines on 
the graph reflecting different purchasers. But these 
lines would be accurate as far as these purchasers are 
concerned. 

Q But the impact might be different if those 
purchasers purchased at higher prices than the plaintiffs, 
if their lines were higher on here; is that correct. 

A That's right. 

MR. BROOKS: I object on the same ground. 
THE COURT: Overruled. 


Let 7 be admitted. 


(Plaintiffs' Exhibit 7 was received in 


evidence.) 
(Plaintiffs' Exhibits 8-A and 8-B were marked 

for identification.) 
BY MR. SGARLATO: 

Q Mr. Elbaum, I show you Plaintiffs' Exhibits 
8-A and B for identification. Did you prepare this 
chart? 

A Yes. 

Q Can you explain to me the mannex in which you 
prepared the chart? 


A The two graphs reflected on this chart are 
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based upon information contained in Plaintiffs' Exhibit 
2 and reflects dates of purchase for six customers and 
prices at which those purchases were made. 

Q What percentage of sales for Imperial GM from 
the period March ‘68 through March '72 would this include, 
the purchases listed in Plaintiffs' Exhibit 2? 

A I believe this represents with respect 
Imperial Gm, 85.82 per cent of all of the sales of 
Imperial GM, and with respect to Ecuador Dole, the graph 
encompasses i100 per cent of the total quantity of f£cuadu! 
Dole sold during that period of time. 

MR. SGARLATO: Your Honor, I offer this into 
evidence. 

MR. BROOKS: I have the same objection, your 
Honor, as the prior one. 

THE COURT: Same objection, same ruling. 

MR. BROOKS: I would like to ask one additional 
question as to this chart. 
VOIR DIRE EXAMINATION 
BY MR. BROOKS: 

Q Mr. Elbaum, did you encounter any instance 
when you prepared this chart of any of these competitors 
to the plaintiffs placing more thar one order for bananas 


fru. the same shipment, in other words, let's say Mr. Russo 
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buying a thousand boxes at $3 and 500 boxes at $2.50? 
A I have no recollection of that. 
Mk. BROOKS: I object for the same reasons as 
the prior. 
THE COURT: Overruled. 
(Plaintiffs" Exhibits 8-A and 8-B were received 
in evidence.) 
(Plaintiffs' Exhibit 9 was marked for 
identification.) 
BY MR. SGARLATO: 
Q Mr. Elbaum, with regard to Costa Rica Cabanas, 


I show you Plaintiffs' Exhibit 9 for identification. 


Was that chart prepared the same way as the 


other charts you have testified to? 


A Yes. 


Q What percentage of sales included in Plaintiffs' 


Exhibit 2 does this include? 

A This represents 86.3 per cent of the total 
quantity of Costa Rica Cabanas sold during this period of 
time. 

Q And again you have the plaintiff Lombino and 
he is very close to being near the top all the time? 

A Yes. 


MR. SGARLATO: Your Honor, I would offer this 
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into evidence. 
MR. BROOKS: I would like to ask a question, 
your Honor. 
VOIR DIRE EXAMINATION 
BY MR. BROOKS: 

Q What happened to the other 13 or 14 per cent 
that aren't reflected on this chart? Why are they 
omitted? 

A I believe, my recollection is that the omission 
was predicate’ on the fact that the remaining percentage 
consisted of dates that were so scattered that it would be 


impossible to neatly place them on a graph. I think most 


of the dates that I used for these graphs is that they are 


fairly consecutive. 
Q Who made the judgment to omit that 13 per cent? 
A I made that judgment. 
Q Is this chart based on Fxhibit 2 as the priv! 
charts? 
A Yes, it is. 


MR. BROOKS: I make the same objection, your 


THE COURT: All right. Overruled. Let it 
be received. 


(Plaintiffs' Exhibit 9 was received in 
evidence.) 
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BY MR. SGARLATO: 
Q Mr. Elbaum, would you look at Plaintiffs' Exhibit 2. 
I want you to leaf through that and look for any transaction 
where one purchaser purchased bananas from the same ship, 
some bananas at one price and other bananas at another price. . 
THE COURT: You wnt him to look through the whole 
book? 
MR. SGARLATO;: Just any one. 

A I will take the one on the first page, March 7, 
1968. I should say there is no indication as to vessel here. | 
Q Mr. Elbaum, in averaging cut those figures, for 

example, if you were preparing this chart, how would you 
average out those figures to come up with one price to put 
that price on this chart? Do you understand my question? 
A I'm sorry, I don't. 
Q In other words, let's take Plaintif ~-' Exhibit 7. 


Over here for the date March 21, 1968, you have D. Loy 


Be 


purchasing bananas at $2.50 per box. 

Jvet as a. hypothetical let's assume that on 
that date he purchased 500 boxes at $3. and 500 boxes at $2, 
Would you average that out to make this chart or would you 


do it a isfferent way: 


A I don't recall whether or not I averaged out. 


I don't thik tha’ [ did. I think what I took was the highest 
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price. I believe so. I don't recall. 
MR. SGARLATO: No further questions. 
MR. BROOKS: I have gome questions. 
CROSS EXAMINATION 
BY MR. BROOKS: 
Q Mr. Elbaum, do you recall the date on which you 


undertook the assignment to prepare these charts? 


A Not the precise date but it was either March 
or April, 1974, in the spring or summer of 1974. 

Q Who gave you the assignment? 

A Mr. Sgarlato. 

Q Did he give you any instructions on how to procecid? 

A I should clarify my remarks. As a matter of fact 
Mr. Sgarlato did not explicitly direct me to prepare charts. 


He asked me to do some legal research for him in con: <' ‘on 


with the general complaint and after looking at what is now 


Plaintjft{fs' Exhibit 2, I suggested to him that perhaps 
in the int~cest of presenting a clear case of the alleged 
price discrimination we prepare charts. He agreed. Actually 
in the first instance he didn't direct me to prepare charts 
but rather the suggestion came from me and he agreed. 

Q And you made that suggestion after reading through 
Plaintiffs' Exhibit 2? 


A Well, I don't think tht I read it very 
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exhaustively, It just seemed to me at the outset that 
given a case of this kind where we are dealing with 

a large number of dates and a large wmber of different 
prices that perhaps some demonstrative evidence would be 
in order and I thought that charts would be appropriate 
under the circumstances. I didn't make that conclusion 
after I had read the exhibit. 

Q Mr. Sgarlato called your attention to the page 
in Exhibit 2 for the shipment of March 7, 1968, I betieve. 
I have a copy of Exhibit 2 and I will put that before you 
again. That is the page that you looked at a while ago, 
is it not? 

A Yes. 


Q I put before you the page reflecting the same 


shipment from a document that I pre~-marked Defendant's 


Exhibit A~1. Can you tell me whether you notice any 
differences between those two pages? 
A Additional invoices are reflected on this page. 
Q Additional purchasers. 
A And additional purchasers. g 
Q Would you say there are about double the number 
of purchasers on Defendant's A-1 for the same shipment, 


the March 7th-- 


MR. SGARLATO: ‘our Honor, I have no object ion 
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to thut record going into evidence, Mr. Brooks’ table. 
MR. BROOKS: I am not offering it right now. I am 
cross-examining the witness. 

Q Would you say there are about dovble the number 
on a 1 than on 2? 

A Do you want me to count them? 

Q Give a rough estimate, 

A I would say there are probably twice as many. 

Q You didn't take into account any of the data 
that is on al, is not on 2, did you, when you prepared 
your charts? 

A As a matter of fact to this day I didn't see or 


look at a l. 


Q Did Mr. Sgarlato tell you tht Exhibit 2 only reflerct- 


ed a seiected number of the purchasers from each of the 
vesseis when he gave you Exhihit 2 to work with? 
A He may have. 
Q You don't recall one way or the other? 
No. 
MR. BROOKS: No f°: er questions. 
MR. SGARLATO: No ,uestions, your Honor. 
THE COURT: Thank you, you may icome down. We are 
going to recess until 9:30 tomorrow morning. 


MR. EROOKS: Your Honor, I wonder if I can ask the 
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Court's permission and counsel for the plaintiff to borrow 
these charts overnight and study them. 

MR. BROOKS: Your Honor, I would object at 
this point. We don't have copies, your Honor, 

THE COURT: Normally you should have seen those 
long before the trial. When you have material like that, 
exhibits, both sides should have exchanged exhibits before 
they come into the courtroom. While the court sits here and 
permits lawyers to go over exhibits they're seeing for the 
first time, we don't try cases like that here. Lawyers 
are supposed to exchange documents before the trial. That 
wasn't done in this case, 

MR. BROOKS: Not with the charts. 

MR. SGARLATO: It was, your Honor, except 


the charts were so large I couldn't mail them. 


THE COURT: You may take them now overnight. 


MR. SGARLATO: Might I request, because Dir. 
Brooks had stated in his pre-trial order, he would offer 
charts into evidence, I haven't seen his charts etc. 

THE COURT: Let him see yours, Mr. Brooks, 

MR. BROOKS: I would be pleased to loan them to 
Mr. Sgarlato. 


(Adjourned to July 10, 1975, at 9:30 A.M.) 
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LOMBINO & SONS, INC., et al, 


vs. 72 Civ. 2263 


STANDARD FRUIT & STEAMSHIP CO. 


New York, July 10, 1975; 
9.45 o'clock a.m. 


(vrial resumed.) 
THE COURT: Do you have another witness? 


MR. SGARLATO: Jes. your Honor. 


MARY DeMARCO, called as a witness by the 


plaintiffs, being firs. duly sworn, testified as 


follows: 
DIRECT EXAMINATION 
BY MR. SGARLATO: 

Q Mrs. DeMarco, you are the wife of Thomas 
DeMarco, One of the plaintiffs in this lawsuit? 

A I am. 

Q Can you tell me what business your husband was 
in, in the beginning of 1968? 

He was in the banai. »usiness, self-employed, 

in the banana business. 


Q Was that wholesale bananas? 
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A Both wholesale and retail. 

Q Can you tell me how long your husband was in 
that business? 

A Well, I would say about 20 years, approximately 

Q And during that time, did you also work in that 
business? 

A No. I kept his books. Other than that, 
nothing else. 

Q Did your husband have any employees in 1968, 
other than himself? 

A No. 


Q Are you familiar with the distributors from 


whom your husband received bananas during the period 1968 


up until the time he weent out of the banana business? 

A Well, the only one he dealed with was Standard. 
Other than that, no. 

Q Can you tell me when your husband went out of 
the banana business? 

A 1969, late July or August, completely out. 
Last time he bought from Standard, I believe, was the 19th 
of July. 

Q 1969? 

A 1969. 


Can you tell me on the average approximately 
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how many boxes of bananas your husband purchased from 
1968 until he went out of business? 


A I think approximately a hundred boxes. 


Q A week? 

A Yes. 

Q At the end of each day, would your husband bring © 
home cash? 

A Yes, he would. 

Q What would he do with that cash? 

A Well, I counted it. 

Q He would give it to you? 


A He would ve it to me, right. I counted it, 


posted it, the income, daily. And then usually a day or 


two later, I would take it to the bank, roll it in coins, 
you know. It was mostly in coins and single dollars. 

Q Did your husband order bananas from ‘your home? 

A You mean on the telephone? 

Q Yes. 

A Yes. I think so, sometimes. Most of the 
times he went down there, you know, in person, but I think 
there were occasions when he was on the phone. Most of 
the times he went down. 

Q At the time your husband placed his order, did 


he obtain a price from the company, the price that he would 
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receive the bananas at? 


MR. BROOKS: I object to the question, your 
Honor. I don't think there is a foundation laid for this 
witness to testify to the substance of the telephone con- 
versations, some of them which might have been heid at 
home. 
THE COURT: Yes. 
Q Did you discuss with your husband the amount 


he paid for bananas? 


A Not really. 

Q Who paid the bill? Who would pay the invoice 
that was sent to you by the banana company? 

A I would. I would make the check out. 

Q So you would receive the invoice and pay it? 

A Right. 

Q Did you receive a salary for your work, Mrs. 
DeMarco? 

A No. You know, whatever came out of the busi- 
ness the week was it. 

Q Do you know how much of a markup your husband 
made on bananas? 

A I couldn't tell you that. I mean, I really 


don't know. 


Q Mrs. DeMarco, did you keep a lecger book of 
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your husband's business? 
A Yes, I did. 
Q Do you have that with you? 
Yes, I have. 


Is it in the courtroom? 


Yes, it is. 
Could you get it for us, please? 
Sure. This is the ledger and this is the 
receipts. 
Q Mrs. DeMarco, I am going to show you some income | 
tax returns. 


P| 
M’ SGARLATO: Could we have these marked as 


a plaintiffs' exhibit for identification. 


(Plaintiffs' Exhibit 10 was marked for 
identification.) 
MR. BROOKS: What years are those for? 
MR. SGARLATO: We will have the witness 
testify. It would be ‘66 through ‘69, Mr. Broo:s. 
Q Mrs. DeMarco, are those your joint income 
tax returns for the year 1966 through 1969? 
A Yes, they are. 
MR. SGARLATO: Your Honor, I offer those 
income tax returns into evidence. 


THE COURT: Any objection? 
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MR. BROOKS: No Objection. 
THE COURT: Received. 
(Plaintitfs' Exhibit 10 was received in 
evidence.) 
Q Did you prepare these income tax returns from 
these ledgers, Mrs. DeMarco? 
A Yes. 
Q You stated that around July 1969, your husband 
was not in the banana business any more. 
A Yes. 
Q Did he go into another business? 


A Well, he went into construction a few months 


MR. SGARLATO: Your Honor, I would like to 


read from this cxhibit, Plaintiffs' Exhibit 10. 


In the year 1967, this return shows -gross 


receipts of $19,768, and a net profit of $5008. 

In the year 1969 -- 

MR. BROOKS: Mr. Sgarlato, can you tell us 
what line of the schedule you are reading from? 

MR, SGARLATO: I had a summary, Mr. Brooks 
I am sorry. 

I will withdraw the last statement. 


THE COURT: You will withdraw what? 
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176 


MR. SGARLATO: The statement I just made, your 


Honor. I had a summary of these records. 
directly from v.ne records. 
In the year 1967, reading from the 
ne 9, the total income is $8876. 


In 1969, reading from line 15-A of 


Form, the adjusted gross income shown there is 


Q Mrs. DeMarco, do you know why your 
went out of the banana busine. ¢ 


MR. BROOKS: I object to the form 


‘ll read 


1940 Form, 


the 1040 


$2907. 


husband 


of the . 


THE COURT: Yes, calling for a conclusion. 
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T2 ~ Q Mra. Demarco, did you discuss your husband's 


business with him? 


A Well, we spoke about it. 


5 | Q Did your husband ever discuss his competitors 
6 with you? 
, 


you about other banana distributors that were selling 


bananas in his area? 


MR. BROOKS: Your Honor, I am g°ing to object 


tc testime about conversations the witness had with hec 


husband, as hearsay. 
THE COURT: Sustained, 


Q Mrs. Demarco, were you able to maintain the 


standard of living that you had in 1967 from your husband's 


income in 1969? Do you understand that question? 

A Yes, I do. 

Q Were you able to maintain that standard of living? 

A You mean in the beginning of '69 while he was 
still in the business? 

Q While he was still in the banana business, could 
you maintain the _ta.dard of living that you had in 1967? 


A No, it was getting -- 


MR. BRO Xu: I object to the question, your Honor, 
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because it is irrelevant. 

THE COURT: Yes, sustained. 

MR. SGARLATO: On the ground of irrelevancy, your 
Honor? 


THE COURT: Yes. Standard of living has nothing 


to do with this. The question here is price discrimination 


isn't it? 
MR. SGARLATO: Yes, your Honor. 


THE COURT: Not what somebody's standard of living 


MR. SGARLATO: There is a question of damages 

involved also, your Honor. 
Q Mrs. Demarco, how many hours did your husband 

work when he was in the banana business? 

THE COURT: Do we have any indication of what 
his income was in '67? 

MR. SGARLATO: Yes, your Honor. His income tax 
records are in evidence. 

THE COURT: What was that figure? 

MR. SGARLATO: His total income from iine 9 
was $8,876. 

THE COURT: In 1967? 


MR. SGARLATO: 1967. And in 1969 his income wis 
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MR. BROOKS: Your Honor, I think that is a mis- 
characterizatior of the evidence. 1 think the proper 


comparison between '67 and ‘69 forms is to compare line 9 


Of ‘67, which Mr. Sgarlato first noted, with line 14. He 


is comparing apples and oranges, or apples and bananas. 

I suggest that either the evidence speak for itsel 
or that the same comparisons be. made. The adjusted gross 
income figure in the '69 form is the figure to which t: 
tax is applied. That is, $2907 that appears. It is ‘6? 
figure, the figure to which the tax is applied is in line 
11D, which ig $3745. 

While it appears that the Irs has changed their 
format between '67 and ‘69, since those two figures, that 
to which the tax is applied, are the analogous figures, and 
not the ones that Mr. Sgarlato was comparing. 

THE COURT: What do you say, Mr. Sgarlato? 

MR. SGARLATO: I am just looking at these forins, 
your Honor, because if what Mr. Brooks says is true, I will 
bring it out. 

THE COURT: The forms speak for themselves, don't 


they? They would show what it was in ‘67 and ‘69. But whether 


somebody was able to maintain a standard of living dépends 


On many things. 


MR. SGARLATO: On 11D of the 67 return is $3745, 
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your Honor. And line 15 is of the '69 form is $2907 
| MR. BROOKS: 15C I believe it is, Mr. Sgarlato, 
the one out in the right-hand margin. 
MR.SGARLATO: 15C, you are correct, Mr. Brooks. 

Q Mrs. DeMarco, when your husband was in the banana 
business how many hours would he work? 

A I would say from 7 to about 7. 

Q At the present time what type of business is your 
husband engaged in? 

A He is in construction. 

Q What specifically does he do in the construction 
business? 

A He is a laborer, 

Q Is your husband working today? 


A Yes, he is, 


Q Mrs. DeMarco, to your knowledge did your husband 


ever receive left over bananas from Standard Fruit & 
Steamship Company? 

MR. BROOKS: I rbiject to the question. The witness 
hasn't denonat rated any competency to tell that fact. Her 
answer to that question is meaningless. 

THE COURT: I think the witnees testified she 
didn't discuss the business very much with her husband; 
isn't that so? 
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Q Did you discuss the business with your husband, 


Mrs. DeMarco? 
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A We spoke, we did speak about the business. If 


it was, you know, if he was paying more or less, and things 
of that sort. 

When you are talking about distributors, different 
distributors, then, you know, I'm not too knowledgeable 
on that. But we did discuss what he was paid for bananas, 


if that is in question here, how much, or too much or too 


little, or whatever, 


Q You have knowledge of that, of how much he was 


paid for bananas? 
MR. BROOKS: I object. 
A I did at the time, but don't forget, five years, 


you know, you really do forget the many things that you 


discussed. You really do forget. 


You asked me now, and I paid the bills and all that 
what would an average bill be, I would say I'd have to look. 


I really wouldn't remember. 


MR. BROOKS: That is hearsay, your Honor. 


A We have all the bills there. 
THE COURT: Yes. If you are asking her what 


her husband told her, it would be hearsay. 


Q Mrs. DeMarco, where did your husband have his 
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cross 
Place of business? 
A On Mulberry Street, right across from where we 
lived. 
Q Did he own that place of business? 
A 


He rented a basement. That's all it was, it was 


a basement. 


Q Were you ever down there? 

A Was TI ever down in the bosement? 

Q Yes. 

A Yes. 

Q How many refrigerator rooms dd he have? 
i | 


He had one refrigerator that cooled two rooms, 


I think it was. 


MR.SGARLATO: No further questions of this witness, | 


your Honor. 


CROSS EXAMINATION 


BY MR. B.:OOKS: 


Q 


Mrs. DeMarco, do you know whether your husband 


was requested to be present today? 


a; @ 2 


A Yes, he was asked to be present, but it was very 


t 
difficult -- do you:want to know why he isn't here, is that it? 
Q No, I haven't asked that question yet. Do you | 


know whether he was asked? 


A He was asked, yes. | 
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redirect 
Did 2 elect not to come? 
Yes, he did, 


MR. BROOKS: No further Questions. 


NEDIRECT EXAMINATION 


BY MR. SGARLATO: 


Q Mcs.DeMarco, could you tell us why your hushand 
couldn't come? 
A Yes, I will be very glad to. My husband has been 


Out of work since December -- 


MK. BROOKS: I object, your Honor. That is hearsay. 


The only way this witness woulda know this is by her husband 
telling her, 


4HE COURT: Is that s0, Mr. Sgarlato? 


MR.SGARLATO: No, your Honor. She has knowledge 
herself of why her husband couldn't come, 
Q -. you have knowledge yourself of why ene husband 
couldn't come? 
A Yes, I do. 
Q Aside from what he said? 
Yes, 
Are you familiar with his employment nx. ’ 
Yes, I am, 
Would you tell us about that, please? 
Yes. It was very, very urgent that he wouldn't 
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be here, that he go to work today. My husband has been out 


of work since December 10th of '74 and just went back to work. 
And the only reason he did get put on is because he kept 
going down and going down, and the one day he went down 


| 
someone wasn't there, he got pushed in. So he couldn't afford 


the chance-- 


| 
2) Of losing his job? | 


A Of losing his job, exactly. Because jobs there 
are scarce and where he is it's just a matter «=< , hairline. | 
It's not a thing of that tl~ce is two or three years wk. | 
It's just a matter cy ’.--s today and gone tomorrow. 


Q Is that his only source of income? 


A That is bis only source of income, 


MR. SGARLATO: Thank you, no further questions. 

THE COURT: You may come down. 

(Witness excused) 

THE COURT: Do you have another witness? 

MR. SGARLATO: Yes, your Honor. I have another 
witness who just came in this morning but I havent had a 
chance to speak with him. May we have a short recess? It 
will only take five minutes. 

THE COURT: All right. 

MR. SGARLATO: ‘Thank you, your Honor, 


( Recess) 
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JOuHN FEDEULE, called as a witness by the 
plaintiffs, being first duly sworn, testified as 
follows; 

DIRECT EXAMINATION 

MR. SGARLATO: 


Q Mr. Fedele, are you employed at the present 


Are you retired? 


I retired about about a week ago, two weeks 


Q Before you retired, can you tel’? us what busi- 
ness you were in? 

A In the banana business. 

Q Wholesale? 

A Wholesale and retail. 

Q Can you tell me how long you were in that 
business? 


A About 40 years. I'm 62 now, 62 in Sepremver. 


Q During that time, did you handle different 


types of bananas from different places? 
A In the 40 years, you mean? 
Q Yes. 


Yes, before it used to be all Gros Michel 
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bananas. 


Q And you handled bananas before they came in 


Yes, I did. 


You handled them when they came in bunches? 


A Yes, strictly bunches at that time. 
Q Are you familiar with the different grades 
and qualities of bananas? 


A Yes. 


Q From the period 1968 through 1972, will you tell 
me which banana company you dealt. with? 

A Mu: L_.y Standard Fruit and -- 90 per cent 
Standard Fruit. 

Q And during that time, approximately how many 


boxes of bananas did you purchase a week from Standard 


ErVuit? 
Well, between 150 to about 250. 
Q Mr. Fedele, where was your place of business 
during the period '68 through '72? 
7017 13th Avenue, Brooklyn. 


Did you own this place of business or did you 


I rented. 


And did you have refrigerated rooms? 


VOU THILAN DISTRICT COURT REPORTERS. US COURTHOIIS) 
FOLEY SQUARE. NEW YORK NY — J¥I-lol8 


24a 


Fedele-direct 
I did. 
How many refrigerated rooms did you have? 
A I had two there and two in another spot where I 
just stored the fruit. 
Q What was your capa ity for storing bananas in 
all of the refrigerated rooms you had? 
A About 450 boxes. 
Q Are you familiar with a promotional program 
that Standard Fruit Company had between ‘68 and ‘72? 


A Right. 


Q Did you participate in that promotional program.’ ' 
| 


A Well, every time I bought, they give me the 
promotion. 
Q Did you make a saving on the cost of y our 
bananas? 
A It was supposed to be, I thick -- I.think the 
last time it was suppused to be 50 cents a box, I believe. 
MR. BROOKS: Your Honor, I am going to object 
to this line of inquiry of this witness. I aon't think 
it is expert testimony. It is factual and it seems to 
be irrelevant as to thee -- 
THE COURT: I don't understand the last 
question anyway. 


You asked the witness if he made a savings by 
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purchasing from the promotional activities? 
MR. SGARLATO: Your Honor, this witness will 
be used as an expert. It is my intention to use him to 


show a common plan or scheme which was used by the defendant 


in having various whc lesale distributors that were given 


preferential treatment. 

MR. BROOKS: Your Hcnor, there is no common 
plan or scheme alleged anywhere in the pleadings of this 
case. I suggest that that kind of evidence is irrelevant 
and not within the issues that we are here to try. 

MR. SGARLATO: Your Honor, it has been alleged 
by the exhibits which have been introduced which show 
censtant preferential treatment given to certain other 
distributors and I think that speaks for itself. 

THE COURT: Let's go back to that last question. 

The question of the witness is whetNer, as a 
result of taking advantage of the offers in the promotional 
material, he was able to save on the purchase of his 
bananas in the period '68 through '72. 

Is that the question? 

MR. SGARLATO: Yes, your Honor. 

THE COURT: Do you understand the question? 

THE WITNESS: Yes. 


I don't think they had the promotion too long 
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I exactly don't know che dates they had those promotions. 
I can't remember. They might have had it for a year 
Or two, I believe. I don't think it was much longer than 
that. 
THE COURT: The question is, were you able to 
make a saving by xing advantage of those? 
THE WISNESS: Most of the time, yes. 
Q You say the savings were approximately 50 cents 
a box? 
A Well, at one time it was 50. Before that, it 
was a little less. I can't recall if it was less or not. 
Q Mr. Fedele, are vou familiar with *he terms 
Bolivar bananas and Guayaquil bananas and Cavendish 
bananas? 


A Yes. 


Q During the period ‘68 through ‘72, did you 


purchase these types of bananas? 

A Yes. ‘68 to the latter part of '69, I bought 
this Imperial banana and after ‘69, they discontinued all 
Gros Michel bananas and only imported Cavendish banana. 

Tt was a new Strain of banana because _he other bananas 
were mostly diseased and, you know, poor quality. They 
got a better quality, I believe, out of the Cavendish. 


@) When you say Imperial and Gros Michei, are you 
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referring to the same type of banana? 
A At that time, yes. 
Q And they were referred to as Imperial GM's? 
A Yes, 
Q Were they billed as such by Standard Fruit & 
Steamship Company? 
A Right. 


YQ Did you ever receive Cabanas? 


A Cabana was a brand name. All bananas Standard 


brought in, I believe out of Ecuador, Honduras or Costa 
Rica, I think they named them Cabanas. 

Q When you were billed for Cabanas, there was 
no other distinction aside from the fact that these were 
Costa Rica bananas? 

A Yes, they marked -- 

MR. BROOKS: I object to the question as 
leading and to the line of inquiry as irrelevant. It is 
not expert testimony; it is factual. What happened to 


Mr. Fedele in his dealings with the defendant has no 


relevance with the plaintiff's dealings with the defendant. 
THLE COURT: Overruled. 
A My bills were marked Ecuador Honduras Cabanas 
Or Costa Kica Cabanas. 


Q When you purchased a Bolivar, Guayaquil or 
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Cavendish bananas, how were you billed? How did the 
invoices describe the bananas? 

A The bills were just Ecuador, Ecuador bananas 


Or Ecuador Doles. 


In ‘68 and ‘69 I didn't buy no -- in the latter 
part of '69, it was all Cavendish but previous to that, it 


was all -- they migiut have had other brands but I only 


bought the Imperials in ‘68 and ‘69. Then they changed 


to Cavendish. It was all Cavendish after that. 


Q Mr. Fedele, are the Bolivar and Guayaquil 
bananas of the same quality? 
A They all came out of Ecuador. 
MR. BROOKS: I move to strike the answer as 
not responsive. 
THE COURT: Yes. 
Q Are the Rolivar and Guayaquil bananas of the 


Same grade and quality? 


A Yes. 


Q And to your knowledge, were they basically 
the same price from Standard Fruit & Steamship Company? 

A Yes. 

Q When you were receiving Cavendish bananas, did 
they also sell the Bolivar and Guayaquil at that time? 


A That I couldn't tell you because I was only 
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buying the Imperial in '68 and ‘69. 

Q Do you have knowledae of the prices being 
charged for the Ecuador boxes while you were buying 
Imperials? 

A Yes, it was all one price. 

Q In other words, all types of Ecuador boxes 
were one price regardless of whether they were a Cavendish 
or Guayquil or Bolivar? 

A Yes. 

Q Did you ever purchase Ecuador premium boxes? 

A I looked through my bills. I found only two 
on Premiums. 


1) Were they more expensive than the Ycuador 


A I don't think so. They only had a small 


ar..2unt on these boats, of Premium and I~perials, [ helieve. 


You didn't buy them very often? 
A Only I bought Imperials mostly. 
Q Was there a difference in price between the 
Imperial and fFcuador boxes? 
I don't think so. 
MR. BROOKS: I move to strike the guestion as 
not responsive -- I mean, the answer. 


THE COURT: Let me hear the cuestion and 
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answer, Mr. Reporter. 

(Question and answer read.) 

THE COUT: You are moving to strike that as 
not responsive? 

MR. BROOKS: It should be, yes, no, or "I don't 
know, " 

MR. SGARLATO: I disagree. 

THE COURT: Do you ' .ow whether there was a 
difference in price? 

THE WITNESS: I don't know, because I usec to 
call up for Imperials and they used to give me the frice 


of the Imperial and I never bothered to ask the price of 


the other brands they had on the boats. 
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THE COURT: He doesn't know, then, is that it? 
MR. SGARLATO: He ¢Coesn't know, then. 
Q Was there a differe:.ce between the quality of 
the Imperial GM and the Ecuador boxes? 
A At that time the mMmperial ran pretty good, and 

then after they ran very pad, 

THE COURT: Wh... time? 

THE WITNESS: The latter part of ‘69 -~ before 
they gave up the lmperials or they changed everything to 
Cavendish, the Imperials were running very bad. in fact, you | 
had more waste in the Imperial boxes than the other brand ; 
of banunas, of Ecuador. 

MR. SGARLATO: Your Honor, I am trying to ask Mr. 
Fedele questions from a proposed exhibit of the defendants 
and it was stipulated by the parties that these are accurate 
transections which took place between all the customers 
mentioned in the defendant's exhibits. It was so stipulated 
in the pre-trial order, that these are accurate. 

THE COURT: The defendant has compiled an exhibit 
which contains all of the transactions during the years 
in question? 


MR. SGARLATO: Yes, your Honor, 


| 
| 
| 
| 
| 


THE COURT: By the defendant, is that it? 


MR. SGARLATO: It has been compiled by the defendant 
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and I have stipulated that it was accurate, and it contains 
all the transactions that the plaintiffs were involved in 
during the time in question, and it also contains trans- 
actions of other distributors, including Mr. Fedele. 

THE COURT: All of the defendants? 

MR. SGARLATO: Yes, your Honor, 

THE COURT: During the years in qué si ion? 

MR. BROOKS: If I may clarify, it a chart 


of all of the transactions through which the defendant 


sold bananas in the metropolitan New York area duri:g the 


four years involved in this lawswit, whether they involved 
the plaintiffs or not. 
THE COURT: All right. 

Q The shipment that I am reading from is March 7, 
1968, the customer's name is John Fedele, invoice number 
50095. Mr. Fedrie, at that time you purchased 225 Ecuador 
boxes at $2.60 a box. 

A I can't recall the date now, the price, 

Q You don't have to recall. I am telling you this, 
Mr. Fedéle. $2.60 a box for 225 boxes, Ecuador. boxes. 

A Right. 

Q From that same shipment a customer named Frank 
Ricigliano purchased 175 boxes, Ecuador boxes for $2.20. 


Can you tell me the reason why Mr. Ricigliano 
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purchased bananas for less than you? 


A No, I can't. 


Q Did you order your bananas from Mr. Roger 
Sbrocco? 


Standard Fruit Company, yes. Was that Ecuador 


Ecuador boxes, Mr. Fedele. Were those boxes 


samé grade and quality? 
es. 


THE COURT: What was the name of the box? 


MR. SGARLATO: Ecuador box, your Honor. 
They weren't marked Imperial? 
No. 


No. 


THE COURT: I don't follow that. Both boxes are 


marked Imperial? 
THE WITNESS: No, Ecuador boxes. 
THE COURT: And one price was what? 


MR. SGARLATO: $2.60 per box and one price was $2.20 ' 


THE COURT: What date? 


MR. SGARLATO: That was March 7, 1968, 


Q Mr. Fedéle, from that same ship Frank Russo purchase 
| 


200 Ecuador boxes for -~ I'm sorry, Frank Russo purchased 500 
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Ecuador boxes for $2 a box; he purchased 1,400 Ecuador boxes | 
for $2.40 a box, and he purchased 600 Ecuador boxes for 
$2.10 a box. 
Do you know the reason why Mr. Russo was charged 

less than you? 

A No, I don't. 

Q Did Mr. Sbrocco ever tell you that you could 
have paid less for these Ecuador boxes? 

A No, sir. 

Q Did anyone in the company tell you they were 
available for less money? 

A No. The only time I bought bananas, I put my 
Order in, they gave me a price and when they gave me a bill 


that is the price I paid. 


Q Did Mr. Shrocco tell you that other customers 


were payine ‘ess money than you? 

A No. I complained a couple of times. 

Q Why did you comp!-in, Mr. Fedele? 

A Well, because I had customers that used to go 
up to Hunts Point market and they could purchase bananas 
at less than I bought them from the dock. 

Q Can you tell me the names of those wholesalers 

the Hunts Point market? 


A Mainly D. Loi. 
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Q Would you spell that? 


A I think it's -, the first name is Dominick, and 
it's L-o-i, I believe, I'm not sure, 

Q Okay. Mr. Fedele, again reading from the 
Defendant's proposed exhibit On March 14, 1968, you purchase 
185 Ecuador boxes for $2.80 a box. Park Avenue Banana 
purchased 150 baxes for $2.50 a box. Ecuador boxes. 


A How much did I pay? 


Q You paid $2.80; Park Avenue Banana paid $2.50; 


H. Mileo purchased Ecuador boxes for $2.50. Banana Distributars 
Of New York purchasea 800 boxes for $2.50; Frank Ricigliano | 
purchased 175 boxes for $2.60; Frank Russo purchased 1050 
boxes for $2.50. 

Can you tell me the reason for the difference in 
those prices? 


A I cannot, 


Q were you told for that shipment that other dis- 


tributors were paying less than you for Ecuador boxes? 
A That's right. 
Q Were you ever told that by the company? 
A By the company, never. 
Q Again reading from the same proposed exhibit, 


Honor, Mr. Fedele, on March 28, 1960 -- by the way, was 


Esposito one of your competitors in Brooklyn? 
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Yes. 

Q March 28, 1968, you purchased 200 boxes for $2.80 
a box. They were Ecuador boxes. 

A Right. 

Q Did you know that from that same ship Esposito 
Bananas purchased 500 boxes for $2, 500 boxes for $2.50, 
300 boxes for $1.80, and another 300 boxes for $1.80, so 
that is a total of 600 boxes for $1.80. 

A I never knew that. 

Q You never knew that? 

Never knew that. 
Can you think of any reason why that would happen? | 

A I cannot. 


Q Did you know that D. Loi purchased from that 


shipment 1,600 boxes for $1.50, which is $1.30 below 


you paid per box? 

a I did not. 

Q Did you know that Frank Russo purchased 900 boxes 
for $1.60 and 1,500 boxes for $2.50 and 250 boxes for a2. 
another 250 boxes for $2, and 1,200 boxes for $1.60, ail of 
Ecuador boxes, 

A I did not, 

Q Does that surprise you? 

Very much. 
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Q Would you be able to compete with these men if 
they were paying these prices? 

A Never in a million years. 

Q Did you have difficulty compet ing? 

A I did. 

Q Did your customers ever tell you they were paying 
less for bananas? 

A Well, they always told me they could buy a lot 
less tnan I was delivering. 

Q Did you believe them? 

A I did. 

Q Do you believe them nov? 

A I believe them now. 


Q Did you know that from that same shipment on 


March 28th of '68, Stricks & Schwartz bought 700 boxes for 


$2 and 700 boxes for $1.70 while you were paying $2.40? 
A I did not. 

MR. BROOKS: Your Honor, I don't see why we need 
to continue this line of questioning. It's pretty apparent 
that the witness has no knowledge of the other transactions, 
His answer would be the same as to all of them. The document 
speaks for itself. mr. Sgarlato can make his argument in 
post-trial gummation or in his brief if he wishes, 


THE COURT: I think, Mr. Sgarlato, you are asking 
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him about the plaintiff's own exhibits which shows these 


differentials. 


MR.SGARLATO: These are defendant's exhibits, your 


THE COURT: I meant to say defendant. The defendant | 


put that in, did he not? 

MR. SGARLATO Yes, your Honor. 

THE COURT: And those exhibits show price 
differentials. 

MR, SGARLATO: Yes, your Honor. 

THE COURT: Why are you asking thiswitness about 
those? 

MR. SGARLATO: Your Honor, I'd’ like to bring 
out the fact that other wholesalers were also discriminated 
against and it shows this common plan or scheme that I am 
talking about, 

THE COURT: It shows it on there, according to you. 
It shows that he paid.$2.80 a box, somebody else paid $1.50, 
doesn't it? 

MR. SGARLATO: Yes, your Honor. 

THE COURT: Then why are you asking him about it, 
if it shows that? 

MR. SGARLATO: Because, your Honor, this is go 


voluminous, I didn't intend to go through each transaction. 
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THE COURT: If it is in evidence, it is in evidence 


isn‘t it? ‘The whole thing, as voluminous as it is, is in 


evidence, isn't it? 

MR. SGARLATO: Yes, your Honor. I am trying to 
ascertain whether or not this witness had any knowledge 
of these differences in price, 

THE COURT: He's just told us he did not, isn't 
that so? You have given him several examples, 

Q Throughout this time, Mr. Fedele ~-- by the way, 
these were just transactions in March of *68, your Honor, 
and that was each time Mr. Fedele was mentioned from the 
beginning of this book, where I have shown discriminatory 
sales or differences in price, at least, 


Mr. Fedele, do you know what the term rollers 


Yes, 
Can you explain that for us? 

A To me a roller should be bananas sola at the end 
of the ship, that are not sold. Bananas that are not gold 
at the end of the ship. 

Q Did you ever have Knowlcage -- 

THE COURT: You mean at the >-a of the unloading 
of the ship? 


THE WITNESS: Yes, when the ship was pretty near 
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finished they didn't have customers for then, they were 


supposed to be rollers. 


Q Did you ever have knowledge in advance of when 
there would be bananas left over? 
A Me, know, 
Q DO yw know of anyone else that did? 
A Well, I think -- I am assuming -- 
Don't assume, Mr. Pidele. 


All right, 


Did you ever have that knowledges 

NO, I never had a roller, 

Let me ask you a hypothetical question. 

If you had knowledge that there would be rollers 


left over when you were placing your order, would you have 


ordered differently? 
A I could have ordered a little bit more. 
MR. BROOKS: I object, your Honor. I think it igs 


irrelevant and improper form. 


THE COURT: Let me hear the question. 
(Question read) 


THE COURT: What is the answer? 


THE WITNESS: Yes, I would have ordered a few more 
for a less price. 


THE COURT: Are you saying you did not have knowledge-- 
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THE WITNESS: I dia not. 


THE COURT: =<- of times when there were rollers? 


yOu know, that the ship wasn't sold out or not. We never kne 


I mean, I never knew, 


THE WITNESS: I did not. They never asked us, if a 


Q Did you ever purchase rollers, Mr. Fedele? 

A No, I did not. 

Q Did you ever ask for them? 

A No, I did not, because I never knew if there 
were rollers or not. I used to find out the next dey that 
people bought rollers. 

Q Who did you order from, in 1968 through 1972? 

A Mostly Standard Fruit. 

Q What particular person? Was there a salesman that 
you ordered from? 

A No, I used to call up the office and whoever the 
salesman answered the phone that would take the order, I -- 

Q Did you ever order from Roger Sbrocco? 

A I believe I did, 

Q Did you ever tell Mr. Sbroeco or any of ti.e other 
salesman that if he had any rollers you would like to 
purchase them? 

A Did I ask him? 


Q Did you ever tel? mr. brocco that you would 
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purchase roliers if they were made available to you? 

A No, I did not. 

Q You never told anyone? 

A No, I did not, because 1 néver knew if there 
was rollers or not. 

Q Were rollers ever off red to you? 

A No. 

Q Mr. Fedele, when you ordered bananas and before 
you purchased them did the market price ever go down? 

A [I believe [I aot the market Pt‘ce -- if I called 
Up On a Friday for bananag on the following week and they 
quoted me $5.10, for instance, tht is a price and the 
market was very weak the following week that we got the 
bananas, everybody was billed $4.80, in case that was the 
price; I mea $4.80. 

I am just giving you a price. Everybody got it 

for the same price, 

Q That would be from the same whip? 


A Same ship, yes, 


For the same type of banana? 
Right. 


MR. BROOKS: Move to strike the testimony about 


“Everybody got it for the sme price." There igs no foundat ion 


for this witness knowing -- 
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“HE WITNESS: I am assuMing everybody should have 


got it for the same price, 


THE COURT: All right. The motion is to strike? 


MR. BROOKS: Yes, there is @ motion to strike 


the answer that everybody got it 


for the same price. 
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THE COURT: The motion to strike the answer has 
been sustained on the ground this witness does not kncw 
what everybody got the bananas at. 

@) Mr. Fedele, how often did you Order bananas? 

A Once a week mostly. 

Q And did you always order from a different ship 
that came in each week? 

A I mostly ordered Ecuador. If they had 
Ecuador that week, the following week -- well, we put in 
ar order on Friday for the following week. If they had 
Ecuador, I would prefer the Ecuador. 


Q Mr. Fedele, you stated that you received a 


lesser price once in a while because of a market condition. 


A Maybe & xuple of times. Very, very seldom. 
Q ‘. the period from 1968 to 19&2, can you tell 
mc approximately how many times that happened? 
I don't. think a half a dozen times. 
THE COURT: A different price? You mean a 
lower price? 


THE WITNESS: A lower price than they quoted 


Mr. Fedele, when you sold your bananas, 
kind of markup did you use? 


Well, we used to average bhanana 
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No, you. 
It was $1.20 above the Seaboard price. 


What would your net profit be out of that 


An average of 50 cents a box. 
Q Did you ever try to sell your bananas for more 
than $1.20 above Seaboard? 


A No, you could not. In the banana business it's, 


a funny thing. Everybody -- if the market was a strong 


market, everybody pretty near got the same price. No 
matter if you went to Hunts Point, Brooklyn Market. 


That's when the markct was very strong. Everybody sold 


practically the same price. You couldn't get a quarter 


more a box. 
Q To your knowledge, do you know of any customers 


that were paying less for hananas than you were-able to 


supply them? 
A Throughout the year, yes. 
2) Do you have any particular instances of any 


customers ‘hat you lost or any customers that you know of? 


Yes, a couple. 


Can you tell us about it? 


I don't know exactly the market price I paid 


for bananas that day. Say I sold to him for $3 and he 
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went to Hunts Point and showed me a bill for two and a 


half dollars. 


Q Do you know who he bought his bananas from? 


Mostly they used to go to DPD. Loi. 

What was the name of that customer? 

Ydward Polombo. 

Did you keep him as one of your customers? 

I lost him after. He could always buy there 
cheaper than I could deliver him. 


Did you ever purchase bananas from Frank Russo, 


I believe I did. 


Did you ever purchase Standard Fruit bananas 
from Mr. Russo? 
A I did. 


Q When you purchased them, did you pay the same 


srice that Standard Fruit & Steamship Company was cCharying, 
E k pany 


would have charged during that week? 
I bought it for a lot less. 
MR. BROOKS: Objection. There is no found- 


ation he knows what Standard Fruit & Steamship would have 


charged him that week. 


THE COURT: When are we talking about, Mr. 


Sgarlato? 
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Q When was this, approximately? 

A Every time I ran short of bananas I used to go 
down to Frank Russo. 

Q Approximately how many times did that occur 
from 1968 through 1972? 

A Maybe two dozen times. 

@) And at the time that you went down there, we 
you familiar with the price that Standard Fruit & Steamship 


Company was getting for their bananas? 


A I was. 

@) YOu purchased your hananas from Mr. Russo? 

A That's right. 

Q Can you compare the price you paid Mr. Russo 


from the price Standard was charging? 
A *? lot less. 
Q It was less? 


A lot less. 


@) Do you know why that was? 

A No, I do not. 

0 Were you very friendly with Mr. Russo? 

A Well, I knew every banana man. I'm not that 
friendly, no. Business is business. 

2) Were you so friendly he would have taken a 
loss? 
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That he should take a loss? 


No. He never took a loss. 
Q Did you ever have a conversation with Mr. Russo 
about the reason why his bananas were purchased for that 
much? 


A No. 


Q Were these the same grade and quality of 


bananas that you could have purchased from Standard Fruit 
& Steamship Company? 
A Yes, that's right. 
Were they Ecuador bananas? 
Most of the time, yes. 
Q Did th’ y come in boxes from Standard Fruit & 
Steamship Company? 
Standard Fruit boxes, right. 
MR. SGARLATO: I have no further questions. 
CROSS EXAMINATION} 
BY MR. BROOKS: 
Q Mr. Fedele, I believe you said you retired 
recently, is that correct? 
A Yes. The first of this month. 
Q Did you continue in much the same business that 


you have described to us as you having been in, in 1968 
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through 1972, up until the time you retired? 

A Yes, wholesale and retail. 

Q Who did you purchase bananas from during the 
years ‘72 through '75? 

I think last s2ar I was buying from Tropicana. 
Previous, before that, I was buying from Standard. 

Q After you noticed that Mr. Russo can sell you 
bananas at a Letter price than you could get them directly 
from Standard, did you direct l your business to Mr. 
Russo and take advantage of that opportunity? 

A. No. 


Why not? 


A Because I'm an old-timer and I like to buy off 


the boat, ripen my own. 

Q Was there any difference between the bananas 
you could get from Mr. Russo at the lower price-than those 
you could get right off the boat? 

A No. 

Then why wouldn't you take advantage of the 
cheaper bananas? 

Why should I? I want to be in the banana 
business on my own. I don't want to buy from somebody 
else because maybe at a certain time, at certain times 


he wouldn't have them and then I would have to go back to 
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the company. 
Q Did Mr. Russo ever not have bananas? 
A You mean when I went to buy 
Yes. 
He always had them. 
You never knew of a time when you couldn't get 
bananas from Frank Russo? 
Maybe during a strike. 
Nobody got them during the strike. 
They got them out of Charleston and Baltimore. 
If the price -- 


Can I say something for a minute? I think it 


was Roger, he wanted to get me a trailer from South Carolina 


and he quoted me a price and I found out Frank Russo brought 
the trailer from Carolina for much less than what Rogers 
quoted me. 
Mr. Russo always had bananas available at a 
price cheaper than -- 
A If I wanted to go down there, yes. 
Not only Standard. 


Q Is there some difference in your going down 


there? 


Yes. When I ran short and didn't have enough 


ripe or turning bananas, I went down to Russo. 
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And you got a Ff ‘ter price, you testified? 
That's right 
didn't you always go down to Mr. Russo. 

Why should I? When the market is strong, 
maybe he wouldn't have the bananas, the amount that I 
wanted, and I couldn't go to the company because tien the 
company wouldn't give me the bananas. In fact, not: so 
long aqo, I ordered a load of bananas from Standard, and 
this was during the hurricane season, they lost a lot of 
fruit down tiiere and I couldn't get a load because they 


were short. SO, I couldn't go down and ask him for 


THE COURT: Why would the company not qive you 
THE WITNESS: They didn't have enough for thei 


Own customers because I wasn't a steady customer the last 


year. They would have refused me. In fact, they did 


refuse me 

When was the first time you noticed this 
difference in price that PD. Loi was able to -- 

Can I say somethinq? 

No. 

This has been going on before '68. I was in 
the business after the war. These deals have been going 


on since after the war until now. 
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| 
2 || 2 Did you know -- 
| 
3 l THE COURT: Mr. Fedele, the lawyer is permitted 
! 
4 to ask you questions. If you volunteer something and 
5 he doesn't want to have that in his case, you have to wait 
6 ] until Mr. Sgarlato gets up aiid he will bring out anything | 
| 
7 | that he thinks needs to be brought out. 
8 | Please do not volunteer any more. 
i} 
1} 
9 | THE WITNESS: I'm sorry. 
10 | Q I take it you knew about this fairly early in 
ll | the game then, these deals? 
12 | A These deals were always going on, yes, Sir. 
| 
13 || Not that I could prove them. 
| 
14 9) But you knew in your own mind? 
i 
5 | A I knew in my Own mind, yes. 
i 
16 i Q You also knew that there were other importers 
17 i in the metroplitan area, like United, Pan American, West 
| 
j 
ig || Indies? 
| 
19 | A Yes. 
| 
2 | Q Why didn't you take your trade to those other 
| 
i} 
), 
21 | importers rather than stick with Standard if they were 
| 
22 } giving you shabby treatment? 
i} | 
i 
23 | A I would rather deal with Standard than the | 
2A } other importers because they weren't too steady. Pan 
| 
25 || American or the West Ind_es, they weren't too steady. | 
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Standard and United Fruit were the most steady and United 


Fruit, I didn't care for their bananas. 

Q Mr. Fedele, do you think there is a difference 
between Bolivar Ecuador bananas and Guayaquil Ecuador 
bananas? 

A I don't think so. 

Q They are all the same? 

All the same. 


Did you ever specify one kind r the other? 


Do you think there are some banana men that 
believe there is a difference between the two? 

MR. SGARLATO: Objection. How would he know? 

MR. BROOKS: He has been offered as an expert. 

MR. SGARLATO: For his own opinion, but not 
the opinion of others. 

THE COURi: He has been associated with others 


in the trade. 


A Ask me the question again. I'll answer it. 
Q Is there a recoqnized body of opinion in the 
banana trade that judges Bolivar Ecuador bananas to be 
superior to Guayaquil Ecuador hananas? 
No. I think the average buyer bought for 


He didn't care what kind of bananas he got. 
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Q You are talking about the jobber? 
A Yes. 
Q what kind of customers did you have? Can you 
characterize them? Fruit stores, chains? 
A Yes, fruit stores and I used to sell a lot my- 


self, retail. 


Q Retail? 
A Yes. 
Q Did you ever have a retail shop? 
E dia. 
Q Did you ever request from Standard a top quality 
banana? 
A The only top quality banana at that time was 


Imperial. 

Q l am not asking you what there was available. 
I am asking you did you ever, in words or substance, make 
that kind of a requesc? 

A After '69 there was only one kind of a banana, 
Cavendish. That was the only banana they had to sell 
and when I put it in my order, I put in my order for 
Feuador and whatever they sent me, that's what I took. 

Q And you never made a request for top quality? 


A I don't think they had -- if they had Bolivar 


or Guayaquil, I didn't know the difference because it was 
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all Cavendish fruit. 
Q When did you place your order usually, the week 


before? 


A Mostly Friday. This is before the pre-order 


I used to call in Friday for the following week. 
Q When you did, am I correct that you understood 
that you were getting the Seaboard quote? 
A That's right. 

Did you, as a man knowledgeable in the banana 
industry, know that banana companies, whether they be 
Standard, United or Pan American, would lower their pricc 
On occasion from the Seaboard price if they were going to 
be undersold? 

I never knew that. 

Q You never knew that? 
A No, Sir, because the only people ---if I gave 
an Order from Standaid, I bought it from Standard. 


I didn't call anybody else to find out what their prices 


Q Mr. Sgarlato asked you a question about one of 
the pages in Defendant's Exhibit A-1l for dentification. 
I would like to show that to you. This is the page for 
the March 14, 1968 shipment, on the Santa Mariana. 


He asked you about your purchase 280. 
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I show you also the D. iwi & Sons purchase 
from the same vessel, at the same price, Do you see 


that there? 


A Yes. 

Q Do you know why they got the same prices you 
got? 

A The market was very strong and they didn't 


have no rollers to offer the people. 


Q You know that? 
A I'm pretty sure of that. 
Q Let me ask you then, do you have any knowledije 


of why Alpino got Ecuador bananas at 250 from that same -- 

A I do not. 

Q Or why Ricigliano got it at 260, or called 
Ecuador bananas? 

A No, I don't. 

Q Did you judge D. Loi & Sons to be one of the 
favorite operators? 

A I do. I think they buy most of their bananas 
from Standard Fruit. 

Q I think you testified that their place of 


business is in the Hunts Point Market in the Bronx? 


A I believe they have two places. They have 
One ins Hunts Point and one outside the market. I do not 
HL RN DISTRICT COURT REPORTERS, U COURTHOT! SI 


FOLEY SQUARE NLW YORK NY Pyi-balo 


247a 
hps Fedele-cross 
know where. 
I tnink you estified you concluded that they 


sere getting a favorice price because one of your customers 


could go up there and buy bananas at a price cheaper than 


you could afrord to sell to that customer? 
That's right. 
Did you accompany that customer on that trip? 
Never 
How av you know what bananas the customer 
purchased from D. Loi? 
I've seen it on his truck and I've seen his 
bills. 
Q How much lower were they than the amount thit 
you could have afforded -- 
A About 50 cents. 
Was it your custom to deliver to your customers 
Yes, sir, all my customers were delivered. 


Didn't D. Loi require customers to pick up 


the market, yes. Ovtside the market, 

other p I do not know, He delivers outside. 
You testified that this customer you were 

losing sales to would go to the Hunts Point Market 


up ? 
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a would provide a service that D. Loi did 


a, to wit, delivery? 


I knew the customer for so many years, he 


wouldn't change me for lovs of money but for price anybody 


changes. 
Q Did you supply an added service that D. 
did not supply? 


A It didn't amount to that much. man must 


have had deals. 
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Q How much do you think it cost per hox to 

deliver as opposed to not delivering? Did you ever work 
that out? 

It didn't cost me a quarter a box. I had a 
small station wagon and I delivered about 10, 15 boxes a 
day. 

What did that quarter reflect? 


Maybe gas, car insurance. I parked it in the 


Q How about the time or the wages of the man 
driving? 


A Time don't mean nothing to me. I work 12 


hours a day. It don't mean nothing. I worked 24 iw 


a day. 
d to pick up from Mr. Russo, didn't vou? 
That's right. 
During the 40 years that you have told us 


the banana business, was that your o 


You were self-employed? 
Yes, I had two brothers working with me, we 
were partners. When the market closed, I got out of 


there and in for myself. 
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What income do you have now to support your 
retirement? 
MR. SGARLATO: Ob ection. 
I gO into Social Security 1n two, three months 
earnings I made. 
From the 40 years in the banana business? 
Right. 
How old are you now? 
in September. 
MR. BROOKS: No further questions. 
REDIRECT EXAMINATION 


BY MR. SGARLATO: 


Q Mr. Fedele, are you familiar with the Hunts 


Point Market? 
A Well, pretty familiar. I was up there two 

Or three times. 

Can you cescribe the market? 

THE COURT: Is this something brought out 
cross-examination? 

MR. SGARLATO: Yes, your Honor. 

THE COURT: Did you go into this on cross- 
examination? 

MR. BROOKS: I don’t think so. I didn't ask 


him what flunts Point looked like. 
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MR. SGARLATO: Mr. Brooks wernt into the fact 
that the bananas were picked up at the Hunts Point Market 
and that therefore the cost should have been less. 
THE COURT: I see. All right. 
MR. SGARLATO: I would like to describe the 
market so the Court will see the operations of the market. 


BY MR. SGARLATO: 


Q Will you describe the Hunts Point Market for 


A a new market, a very big market. I don't 
know how many acres it is. 
Q Is there a bigger one in the City of New York? 
That's the biggest one, I think, in probably 
the United States right now. 
Q How new is it? 


A I don't think it's 10 years old. 


far aS fruit markets go, would youn desc: 


this market as well, how would you describe it? 

THE COURT: Is it a wholesale or retail 
market? 

THE WITNESS: All wholesale. 

Do jobbers oo there and purchase different 
of fruit and vegetables? 


That’'s right. 
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Is that the main source to purchase fruits 
vegetables? 
A No, you could buy in the Brooklyn Market. 
It's a smaller market, very smal’? market and then you 
probably have maybe a couple of smaller wholesale markets, 
dealers, you know, in the CLrey. That was the main one 
The Hunts Point, Bronx Terminal and Brooklyn Markets are 
the three main markets in the City. 
Q Do you know of any other fruit market in 
New York City vicinity that is more exclusive than 
Hunts Point Market? 


A I do not 


MR. BROOKS: I object to the form of the ques- 


THE COURT: I don't understand. 

More exclusive: 

THE WITNESS: They have a bigger quality, bigsjer 
amount. 


Q Do you know of any market in the New York City 


area that has more outlets than Hunts Point? 


I believe not. I think that's about the 
biggest. 
And compared to your Operating expenses, the 


operating expenses that you had in your business, in your 
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expensive to operate your 


yint Market? 


is no foundation Mr. Fedele knew anything about the 


= | 

object to the form of the question]. 
| 
| 


ess in ti Hunts Point Market. 
THE COURT: Yes. Sustained. 


describe Mr. D. Loi's place of business 
I was up there. He had about 
seven rooms for bananas, I 
the rooms laryer than yours? 
times than mine. 


me, did he have men working for 


Quite < ew men, yes. 

When you say quite a few, would you-say more 
than 

I didn't see ten. I mean about seven, eight. 

Did he have an office in his place of 


the fellow had a desk in the corner 


Did he have a place where trucks could back up 
a loading dock? 


All the trucks back up to platforms in Hunts 
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Point 

What part of the marke M1 D. Loi in? 

He's in the market. There is no special 

*h andividual in the market has a store, which they call 

a Store, and he ; I believe, what they call, you know, 
a store, where they wholesale. 

How many employees did you say you had trrough- 
out the period ‘68 through -- 

No employees. Only my two brothers and 
myself. 

And you were partners? 


Partners, 


MR. SGARLATO: I have no further questions. 


RECROSS EXAMIN 
BY MR. BROOKS: 
When you gOt vour boxes from Standard Fruit, do 
you recall what colcoling was on the boxes? 
1@ boxes? 
Do you recall the color ink that applied 
printing? 


Fcuador boxes wa all one. 


What color do you recall being on the box, if 


Brown. a corrugated sort of a brown 
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Not dark brown. Light. 


ww about the lettering On the hox which might 


nave Said Ecuador Bananas or Standard Fruit; do you recall 


the coloring of the lettering? 


No, FE don't. tec I don't remember | 
} 
Red or blue? 
blue. I don't remember. 
At this time we will take a 15- 
Minute recess. 


Witness 1s excused. 


(Recess. ) 
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MR. SGARLATO: I would like to recall Mr. Lombino. 

THE COURT: For what purpose? 

MR.SGARLATO: Well, if your Honor ~ecalls, 
yesterday Mr. Brooks asked Mr. Lombino about the volume 
of business he was doing with Standard Fruit and he asked 
Mr. Lombino to go over some records which Mr. Lombino has 
done, and I would like to have him testify to that. 

MR. EZROOKS: Your Honor, I didn't ask Mr. Loambino 
to gO over any records for me and I don't respond to his 
testifying. Further, your Honor, I am prepared to handle it 
in my own way. 

MR. SGARLATO: I would like to recall Mr. Loubino 
to clarify that. He's gone over his records last night 
and I think he could Clarify what was said yesterday. 


THE COURT: The records now in evidence do not 


disclose the volume of his business? I thought you put 


in all of his purchases from the defendant for the years in 
question. 

MR. SGARLATO: They don't disclose the volume 
of business he did with Standard Fruit as opposed to other 
banana companies, your Honor. 

THE COURT: I see, You can put him on for that 
purpose, 


LOMB INO, recall eg, 
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THE COURT: Mr. Lombino, you are still under oath, 
having been previously sworn. 
Tik WITNESS: Yes, yOur Honor. 
DIRECT EXAMINATION 
BY MR. SGARLATO: 
Q Mr. Lombino, did you review some of your records 
last night? 
I dia. 
Q Tell us what records they were? 
A {I reviewed 1371 and ‘72 records last night. 
That was all I had time for because I am trying to run 
a business and be here at the sane time, It's pretty rough, 
Q Did these records refresh your recollection 
as to the volume of business you did with Standard Fruit 
“ Steamship Company as Opposed to other banana compan ies? 
A Yes. ‘71 and '72 records showed that I bought 
about 50/50 between Standard and the rest of the other 
companies. 
Q You didn't review records prior to that time? 


A No, sir. 


Q And your testimony is still the same, yOu purchased | 


about 75 per cent from Standard? 


A Roughly, 


MR. SGARLATO: No further questions, your Honor, 
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MR. BROOKS: No questions. 

THE COURT: Thank you. You ma 

(Witness excused) 

MR. SGARLATO: Your Honor, I had ny witnesses 
scheduled for today. I had four witnesses remaining for 
today and 

THE COURT: Four? 

MR, iARLATO: Four. I have had two of them come 
in this morning and I had scheduled two for this afternoon, 
They were to appear here at 1:30. I called one of thoge 
witnesses and he is working and he is not home. I called up 
the other one and his wife told me that even though I told 
hin to appear at 1:30 she gaid that he left to come here. 

SO she can't reach him, and she said he should be here 
by now. I don't know if he stopped on the way, or I don't 
know where he is. I know he was scheduled to icin at 

ag per my instructions because I thought the other two 
witnesses would take longer and I tried to schedule them 
to their convenience 

THE COURT: Let me ask you this, Mr. Sgarlato, How 
many witnesses do you have left? 

IR. SGARLATO: Those are the only two, your Honor. 


THE COURT: Who are they?’ 


MR. oc ‘ ‘ | 
SGARLATO That would he Como and Andrew Russo 
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THE COURT: Did you subpoena these witnesses? 
MR. SGARLATO: No, your Honor. One of them is 
4 plaintiff and the other one is coming voluntarily. 
THE COURT: Which one igs coming at 1:30? 
MR. SGARLATO: Both hem, your Honor. Both of 
them were scheduled to come at 1:30. mr. Russo, his wife 


told me, is on his Way now; he is coming from Brooklyn. 


She said he should have been here. But he was supposed to 


be here at 1:30. He may have stopped somewhere else, 

THE COURT: We started at 9:40 this morning. rou 
recall that I said we'd start at 9: 30° 

MR. SGARLATO: Yes, your Honor. 

THE COURT: And you thought the two witnesses you 
had on this morning would take from 9:30 until 12:45? 

MR. SGARLATO: Yes, your Honor. 

THE COURT: How is that? 

MR. SGARLATO: Well, I was gOing to go over various 
records with Mr. Fedele and yOur Honor advised that I 
shouldn't do that because those records were in evidence, 
anc rather than emphasize these things, which is what I 
planned on doing, his testimony was cut short. 

‘rs. DeMarco, I thought Mrs, DeMarco's test imony 
vould take longer; I just Miscalculated that. 

Your Honor, [ tried to schedu te my witnesses 
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as conveniently as possible. I'm very sorry. 

THE COURT: The witnesses should be here, Mr. 
Sgarlato. We never know when a witness is going to get 
through, so the thing to do is to have your witness in 


the witness room. we have to get through with these cases. 


We can't have a hiatus where we have a crash program, sitting 


| 


around waiting for witnesses. That should be implicit. 
are you sure those witnesses are gOing to be 
here at 1:30? 
MR. SGARLATO: Yes, your Honor. 


THE COURT: Or are you just hoping that they will 


MR. SGARLATO: No, your Honor. I was with them last 
night. They will be hereat 1; 30. One of them is a plaintiff. 
They will de’ initely be here, your Honor. 

THE COURT: It is five minutes before 12 now. We 
are going to recess until 2 o'clock. 

MR. BROOKS: Your Honor, a gentleman has just come 
in. Perhaps he is a witness. He is going out. Maybe we have 
a witness, 

(Pause) 

THE CLERK: NO, your Honor. 

MR. BROOKS: Excuse me, 

THE COURT: We are going to rece until 2. o'clock 
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and if your witnesses are not here at 2 o'clock, Mr. 
Sgarlato, we are not going to wait any longer. That is 
two hours and five minutes from now. We recessed at 11:15 
until a quarter to 12, didn't we, to give your witnesses 
tine to get here, 

MR. SGARLATO: Yes, your Honor. 

THE COURT: And now we are going to recess for 
another two hours. 


MR. SGARLATO: Yes. I'm very sOrry, your Hono: 


Te's my fault. I take the blame for it. I can only offer 


my apologies. 

MR. BROOKS: May I inquire how much time Mr. 
Sgarlato expects to spend with these two witnesses, so that 
we will not fall into the same fate that he is in now and 
we will have witnesses available should we need to go on 
with our case this afternoon. 

THE COURT: I suggest you have your witnesses 
here this afternoon at 2 o'clock also. 


MR. BROOKS: Very well. 


(Lunchec cess) 
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AFTERNOON SESSION 


(2.25 P.m.) 


THE COURT: e ready to proceed, Mr. 
Sgarlato? 
MR. SGARLATO: Yes, your fonor. 


I call Mr. Rus: 


ANDREW RUSSO, called as a witness by the 
plaintiifs, being first duly sworn, testified as 
follows: 

DIRECT EXAMINATION 

BY MR. SGARLATO: 

Q Mr. Russo, are you appearing here today 


voluntarily? 


Q And have I agreed to reimburse you for the time |, 


that you are spendiiig testifying here today? 


Yes, you have. 

How much have I agreed to pay you for this tine? 

Whatever time is taken of me, $100, $75, what- 
ever amount of time you tak« 

MR. BROOKS: I don't think the answer is 
responsive to the question. 


CHL: WITNESS: : > $100, whatever time I put 
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a whole day 


That's what 
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ri Lt put in. a Salt a. day; $73. 


here, my day is worth a 


I meant to Say. 


MR. BROOKS: I'm 


THE WITNESS: 


If I spend 


hundred dollars. 


satisfied. 


Thank you. 


What business are you engaged in at the present 


Q 
time? 

A. Fruits and vegetables. 

( Do you also handle bananas? 

A That's fruits and vegetables. 

Q Prior to being involved in this fruit and 
veqetable business, were y~u involved soleil in the banana 


business? 


A 


business? 


A 


0 


solely, before you got 


A 


the way where 


When was that, sir? 
How far back would you 


How lor; have you been 


1945. 
Up until what time did 
invclived in 


1965 I left the banan, 


Mr. Russo, 
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wish to go? 


involved in the banana 


you handle bananas, 
fruits and vegetables? 


business completely in 


I handled bananas and other products. 


going back to approximately 1962, 


US COURTHO! 


vyhat business 


Banana 


What 


PRanana 


Was 


Yes, 


Were 


No. 


During that 


Standard Fruit & 

Yes, 
WW Did 
Fruit & 


Standard 


Tony Congusto. 


Delbeccaro. 
Can 
Standard 
Well 


Delbeccaro more 


Were 


> 6 


were 


was 


you 


Ou 


you 


Fruit 


likely 
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you engaged 1n 


business. 
of 


tne 


nahie 


Dispat 


that a corporation? 


Lt 
stockholder? 


Carmine Paduno. 


time did purchase bananas frot 


Com} 4 


Steamship pany < 


E aid. 


deal particular at 


Steamship Com 


dealt mainly with 


Warren and we dealt with 


tell me what positions those men haa 


& Steamship Company? 


devar 


claim department and 


sales tment 


ran the whole show. 


they selling bananas b, the box in 1962? 


they were selling by the 


6 


9 
et 
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the stems. 


Q Can you tell us what amount of bananas you 


A We did anywhere from 20, $30,000 worth of bananas 


a week, approximately. 


Q Are you familiar with the term "rollers"? 
A Yes, Sir | 
¢ Dic you ever receive rollers from Standard Fruit 


& Steamship Company in 1962? 

MR. BROOKS: Your Honor, I am going to object 
to 1962 testimony. I think we have gotten the fact 
across that Mr. Russo has some history in the busineés 
Why don't we get to 1968 with which we are concerned here. 

MR. SGARLATO: Your Honor, it is my contenvion 
there 1s a common plan or scheme involved here. I know I 
am barred by the statute of limitation as far as damayes qo, 
but iat is my intention to show from 1962 up to the present 
time the way which rollers were distributed by Standard 
Fruit & Steamship Company to show this common plan or scheme, 
ind it has nothing to do with the amount of damages. Only 
the scheme involved. 

THF COURT: bile right. 

MR. SGARLATO: Thank you, your Honor. 


Q Mr. Russo, did you purchase rollers from } 
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we would plac 
port, one day 
co the ship's 


to the shi} 


place an order fc rollers at that time? 


ain the 

purchase, the following day we would be granted rollers 
which -e carloads of bananas, whether it was one, tw 
tour, 

Carloads? 

Carloads 

Let's assume you needed 3000 boxes olf 

3000 boxes 

irrival? 

No. 
How would that work, Mr. Russo? 


If we needed 3000 boxes of bananas, we would 


order 500 a thousand, depending how many the ship 1s 
’ I 
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whether their sales were heavy or light. 
is an edge on purchasing the merchandise. 


rollers guaranteed to you by these 


of ten they were delivered. 


I object, your Honor. That is 


the question, whether they are guarantee: 


Were they guaranteed? Yes or no? 


No, nothing waS ever quaranteed. 
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Q Can you tell me what percent age of the time 
you did receive these rollers when you were told that 


you were going to get them in advance? 


A Well, it was a rarity when we didn't receive then, | 


What percentage of the time wouldn't you receive 


A I would say about 10 per cent. 90 per cent we 
received them, 
Q During that time in 1962 in return for being 
able to order these rollers in advance, did you give anything 
to these representatives of St indard Fruit & Stcamship 
Compan y ? 
A Yes, we did. 
Q What did you give to them? 
Money. 
How did you pay the men money? In what forn, check? 
Cash. 
Q Was that payment part of the invoice charged by 
Standard Fruit & Steamship Company? 
{t had nothing to do with it. 
Q In addition to these discounts that you were 
receiving from representatives of Standard Fruit did you 
receive any claims? 


A Yes, we received-- 


a a 
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MR. BROOKS: I object to the question. The 
Witness hasn't test ified that he received any discounts. 
He testified that he was given information that rollers may 
available, 
THE COURT: Yes. Ig that what you are calling 
discounts, Mr. Sgarlato? 
MR. SGARLATO: Yes, your Honor. I will rephrase 
the question. 
Q Mr. Russo, you received this information with 
regard to rollers before the ship arr ived; is that correct? 
A That's right, 
THE COURT: |] thought his test imony was he placed 


an Order the day before the ship arrived; and then the day 


after he was given information about rollers or could purchast 


rollers. 

THE WITNESS: No, your Honor. We were told in 
advance, 

THE COURT: About the rollers? 

He WITNESS: About rollers. When we placed our 
Order the day before,we were told don't buy too many, 
Just buy a hundred, Just buy a thousand; we have plenty of 
bananas and we have no Orders, so don't give us any big 
order because you make your own market, you build up your 


Own Market. 
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So they make us buy a mininum amount, which was 
for our benefit: So we would give them a minimum order 
and then the following lay they will say how many more 
GO you want and we would get first crack, 

THE COURT: But you had to pay them for these: 

THE WITNESS: For these privileges you pay. 

THE COURT: What do you méan, pay? 

THE WITNESS: Pay, give them money, give them 
Cash. A hundred, 200, 300, 400, depending how Many Cars 


they are giving you. Assuming a freight car of bananas 


was 2,000 and they gave you the same freight car the 


following day for a thousand dollars less, well, you would 
at least reimburse a couple of hundred dollars a car, 

THE COURT You would reimburse-- 

THE WITNESS: What I mean by reimburse, you would 
get this $200 cash and give it to the party that gave you 
this information. 

THE COURT: So that you paid an additional $200 

it, right? 

THE WITNESS: Right. Which had nothing tu do with 
the comy Ys 

Q These payments were made to representatives of 
the company, is that correct, Mr. Russo? 


A Yes, 
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Mr. kusso, did you ever receive claims 
Standard Fruit in 1962? 
A Yes, we did. 


MR. BROOKS: Your Honor, I am going to object 


to all this 1962 testimony. However interesting it may sound, 


I think it ig completely irrelevant to '68 so *72. | 


THE WITNESS: You could go to ‘65, 

MR. SGARLATO: Your Honor, this would be Sxrought 
up gradually and I will bring it up to date, I think there 
is a scheme involved here that should be brought out to 
this court, There is no jury involved-- 

THE COURT: Let me see if | understand what you: 
Claim is. 


From the witness’ testimony, he's now testified 


as [ understand it that representatives of the company 


who knew that there would be a surplus involved themselves 
in a scheme whereby in order to make extra money unknown 
to the company they would give out information to regular 
dealers that the next day they could get a carload for hal: 
the price; is that what he is testifying to? 

MR. SGARLATO: Yes, your Honor, But-- 

THE COURT: Is that what he is testifying to? 

MR. SGARLATO: Yes, your Honor. 


THE COURT: Is that what this case ig about? 
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MR. SGARLATO: Yes, your Honor. Because the records 
of the company reveal that, and the company would have 
knowledge of that from their own rex ords, 

THE COURT: Reveal what? 

MR. SGARLATO: Reveal that certain customers 
were getting preferential treatment. It's so obvious if 
you look at the records, your Honor. ‘There must be a reason 
for it. Because the defendant in his own interrogatories 
Cannot explain it. 

THE COURT: Your claim I thought was that the 
company, Stendard Pruit, arbitrarily gave preference to 
certain dealers, 

MR. SGARLATO: Yes, your Honor. 

THE COURT In a price discrimination scheme, 


MR. SGARLATO: Yes, 


THE COURT: Now the testimony of this witness is 


that the company didn't know anything about this; that this 
was something its employees did and pocketed what are in 
effect bribes or gratuities paid to the employees to do this. 

MR. SGARLATO: I understand, your Honor, but the 
records of the company reflect that certain customers were 
getting this preferential treatment, so although it was 
done by representatives of the company, that knowledge 


would be imputed to the company because it was go obivoug 
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on the face of their own records, and these charts I show 
are beautiful examples of that, your Honor, where certain 
customers constantly received these rollers and were given 
preferential treatment. 

I have had other witnesses on the stand that 
testified they had no knowledge and very rarely received 
these rollers. 

MR. BROOKS: YOur Honor, until this witness can 
tell us what the situation was in 1963 I don't think that 
his testimony about his delinquencies in 1962 has any 
relevance to this case. 

THE COURT: Yes, that is a separate point. 

MR. BROOKS: There is no common plan or scheme 
alleged in this complaint, there is nothing about bribes 


to employees of the company alleged in the complaint. 


Q Mr. Russo, you are the brother of sesuis Kkusso? 
A Yes, I am, 

Q What business is your brother Frank Russo in? 

A The banana business, 

Q He deals in wholesale bananas? 

A Yes. 

Q Has he been in that business since at least 1968 


up to the present? 


A Yes. 
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Q During the period 1968 to 1972 did he purchase 
bananas from Standard Fruit & Steamship Company? 
A Yes. 

MR. BROOKS; Objection. We have no foundation 
for the source of this witness‘ knowledge. It sounds like 
hearsay to me. 

THE COURT: Yes. 


GARLATO: I will lay the foundation, your 


Russo, during the period 1968 to 1972 dia 

you purchase bananas from anyone? 

A Yes. 

Q Would you tell us where you purchased we 
bananas? 

A Frank Russo. 

Q Where is his place of >susiness? 

A 33 Carroll Street, 

Q How often would you go to your brother's place 
business? 


Almost daily; three or four times a w-2k, five times 


Had you ever been in business with your brother Frank? 


Yes. 


Are you familiar with your brother's business records: 


| 


elh 


A 


records 


‘68 to 


A 
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Yes. 


Did you have access to your brother's business 


Yes. 

Where are these records kept? 
In the office. 

Did you ever look at them? 
Yes. 


How often would you look at them during the period 


‘ 72? 


Many times. When price changes where by it didn't 


satisfy my needs, I would inspect the bills and find out 


what they actually cost. 


Q 


Did your brother eve; object to your looking 


at these bilis? 


A 


Q 


that he 


Q 


Never. 
Did you do it in his presence? 
Yes. 


Did you also inspect bills with regard to claims 


made with Standard Fruit « Steamship Company? 


Yes. 


Are you familiar with the amounts that were 


charged to him by Standard Fruit «& Steamship Company? 


A 


Yes, because I had to be charged tor the fruit 
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myself, since I am taking some fruit. 


Q Mr. Russo, to your Knowledge did your brother deal 


| 
| 


with any one person from Standard Fruit & Steamship Company 
from ‘68 tl.rough '72? 

A Well, he started with i think Tony Conqusto. 
And then I think he followed up with Mr. Sbrocco, 

Q That is Roger Sbrocco? 

A Roger Sbrocco., 

Q DO you know Mr. Sbroccu. 

A Yes. 

Q During this time did your brother order rollers 
in the same manner you had ordered them in 1962? 

A Same identical. 


Q In other words, he would get information in advance 


and in return for this information -- 


THE COURT: Excuse me. Is this the same Frank iusso. 
that is up in the Bronx, in the Bronx Inarket? 

MR. SGARLATO: That is D. Loi, yOur* Honor. This 
ig the saue Frank Russo in Brooklyn, that all the witnesses 
have been mentioning. This is his brother. 

Q Have you ever seen Mr. Sbrocco in your brother's 
place of business? 
A Yes, I have. 


QQ During the period '68 through ‘72? 
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A Yes, I have, 
Q How often would you gay Mr. Sbrocco came to see 
your brother? 
A Maybe once = week, maybe once every two weeks. 
Q Were there occasions when you were there when 


Mr. Sbrocco came to see your brother? 

A Yes, I was. 

Q Can you tell us what occurred when Mr. Sbrocco 
visited with your brother? 

A Well, the same situation occu; red ag when I was 


in business, whereby get knowledge oi what the happenings 


are and be prepared for what to purchase, and guide yours. Lf 
accordingly. 
Q Did your brother Frank give Mr. Sbrocco anything 


in return for this information he was receiving from Mr 


Sbrocco? 
A Yes, he did. 
Q What did he give him? 
A Money. 
Q Did you see him give hin this money? 
A Yee, I did. 
Q It was done openly in front of you? 
A Yes, I did. 
Q Were you ever present when your brother ordered 
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bananas from Standard? 
A Yes, ihany times. 
Q Were you ever present when he ordered them in 


person from Mr. Sbrocco? 


Well, in person, he would be on the outside of the | 

office, I'd be on the inside office, 

Q Can you tell us the manner in which yr brother 
would order bananas? 

A In the same manner. A pattern started back 1,, '55 | 
He has learned the pattern from me and continued it. It's 
a situation where you ask for favors and you pay back in casti. 

Q Your brother is engaged in this right now? 

A Right. But what these people do with the cash, 


maybe they don't keep these cash, I don't know. But I 


do know that they collect cash. Somebody gets it. 


Q Did your brother to your knowledge, did your brother 
wake claims against Standard Fruit & Steamship Company? 

A Yes, he did, 

Q Can you explain that to us, whether or not there 
was any advantage to those claims? 

A Yes. Well, assuming Standard Fruit might get a 
couple of orders whereby -- a couple of telephone calis 
wiere people complain about the merchandise. That doesn't 


mean the whole ship, the whole cargo is no good. Maybe just 
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those two customers received a portion of the cargo that 
Was defective, 

SO since those phone calis has been turned in, 
it was an opening for Frank Ruasp to cal. in and say I 
have some bad ones too. 

MR. BROOKS: Move to strike the testimony, your 
Honor. It is clear that the witness doesn't know what 
telephone call= Standard Fruit received in its office, I 
think he is speculating. 


He started out “Agsgume that." There is no 


foundation for thig kind of testimony. 
THE COURT: Yes, I think sO, Objection sustained. 
How do you know this to be true, Mr. Russo? 
Well -- 


MR. BROOKS: I object to the form of the questim. 


Q Were you ever present when yOur brother made claims 


A Yes. He made claims and in tum he would give me 
credits for the claims he gets, because if I am receiving 
a portion of his bananas and I am consuming these bananas 
and he gets a claim, go0 do I get the claim. But I get it 


through my brother. 
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Honor. 
box, 
box, 


or 


give me 


claims, 


b-cause 


A 


return 


and he 
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THE COURT: What does 


THE WITNESS: In other 


You know, if I paid, for 


got credit for a dolla 
20 cents a box, whatever t 


part of that claim because 


that mean, get a claim? 


words, get credit, your 


argument's sake, $5 a 
ra box or 40 cents a 


he figure is, he would 


I'm entitled to it 


for 


used a portion of the bananas. 


Mr. Russo, 


in effect 


some of the bananas were 


Yes. 
Were they defective? 


No, the bananas \ 


every case. In 


Would your brother do this 


Yes. 
Were you ever present when 


+e 


4 


Would your brother give } 


this favor also? 


Yes. 


Would he give it to him 


Yes. 
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these 


the company was giving him money back 


defective? 


ere beautiful in many cases. 


many cases. 


through Mr. Sbrocco 


they discussed this? 


Shrocco money 1n 
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Mr. Russo, I am going to read to you from 
Defendant's Proposed Exhibit A-1l, shipment of March 28, 
1968. On that date, Mr. Russo, your brother purchased 
Ecuado boxes. He purchas=* 900 boxes for $1.60, 1500 


boves for $2.50, 250 boxes for $2, 250 boxes for $2, 920 


boxes for $1.60, and 280 boxes for $1.60. | 

On the same date, from the same ship, also 
for Fcuador boxes, one of the plaintiffs in this case, 

Thomas DeMarco, purchased 225 boxes for $2.80. | 

Can you tell me of your own knowledge how your 
brother was able to obtain these bananas so much cheape: 
than one of his competitors? 

MR. BROOKS: I object to the question unless 
Mr. Sgarlato first establishes that Mr. Russo has personal | 
knowledge of the situation on or before the transaction 
of March 28, 1968, and can tell us that he has that knowl- 
edge instead of just speculating. 

MR. SGARLATO: Your Honor, this man has testifie 
that he has dealt with this company, that he is totally 
familiar with his brother‘s business, he has access to the 
records, he has s2en the records, he has been present during 
conversations between representatives of this company. 

THE COURT: Objection sustained, 


\) Mr. Russo, can you tell me approximately, on 
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the average, how much less your brother was able to obtaigr 
bananas for, how much -ss than other competitors inti 
Brooklyn area? 
MR. BROOKS: »bject to the question. There 
is no foundation for the witness ever making such a 
calculation or -- 
THE COURT: Yes, sustained. 
Q x you familiar with the invoices that 
brother received? 
Yes. 
Q Did you look at thos invoices almost every 


Mr. Russo? 


you familiar with the market of bananas 
during those weeks 
Yes. 
Have ycu been in the banana business for a 
period in excess of 20 years? 
A 40 would be more like it. 
1@) Mr. Russo, based on your knowledge of your 
brother's invoices and the amounts of money paid by him 
to Standard Fruit & Steamship Company, can you give me an 


approximation of the price advantage your brother would 


have over other competitors in the Brooklyn area? 
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MR. BROOKS: Same objection. Still no found- 
ation. 
THE COURT: Sustained. 
MR. SGARLATO: JI take exception, your Honor. 
I have no further questions. 
CROSS EXAMINATION 
BY MR. BROOKS: 
Q Mc. Russo, when did you stop dealing with 
Standard Fruit directly? 
A 1965. 
Q At the time you stopped dealing, you were buying | 
20 to $30,000 worth of bananas a week? 
A Yes. We had the largest warehouse in Prooklyn. 
Q When you stopped dealing with Standard Fruit, 
did you owe them any money? 
A Sir? 
QO Did youn owe them any money when you stopped 
dealing? 
A Sure. 
@) How much? 
A I don't know. Maybe about -- I'm going 
roughly speaking -- a hundred thousand. 
Q Did you ever pay them? Did you pay that 


hundred thousand? 
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A They paid themselves very well. 
0 Did you ever pay them the hundred thousand? 
A They paid themselves wel] 
Q I asked you if you ever paid. 
A It was paid 
Q By you? 
A By the corporation. 
i] Q What corporation? 
A Banana Dispatch Corporation. 
Q Did you leave Stan -d Fruit hung up for abov 
$100,000 worth of bills when you went out of business? 
A No. It was paid through Banana Dispatch. 
Q How did that work? 
| 
A Very simple. They used Banana Disparch as 
| a toy, to sell their produce, their bananas to get a better 
| price in the industry, in the entire industry. Su, they 
l used Panana Dispatch as a strenthening point so they could 
get more money elsewhere. 
i} 
| Q You figure that's the way they got paid back 
i} 
1} 
the hundred thousand? 


i| interest 


myself o 


with 


themselves. 


Not only 


Mr. Carmine Pi 
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but they also got 


Standard Fruit 


it because this Banana Dispatch wasn't really 


) 
“ 


6 


ll 


17 


18 


19 


this 
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| oF 


2 company come giving 


itt up ¢ >250,009 worth 


ven nave any equities to 


saying that the corporation, 


Paduno and 


of 


merchandise, 


cover that 


sheck r by cash to Standard 


hy check. 


did that happen? 


Banana 


Fruit bills 


out the years that Standard Fruit has 


I mean, Banana Dispatch has been in 


think they have thosse canceled checls 


have some quite i few. 


‘'t quite understand. 
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asking you if the amount was paid hack after you left 
amount was paid when the company ceased 
operate. And how it was paid, I tried to explain it 
you but I] try it in a better 
Somebody gave too much merchandise to this 
outfit. Whether it was Tony Congusto, whether it was 
Mr. Warren, whether it was Delbeccaro. They mace a 


mistake. In fact, t*ey made a protest about 


the banana people made a complaint to the fact that they 


couldn't obtain no bananas and in order to buy bananas in 
the industry, they had to come to McDonald Avenue. 
is that proviny the fact that Banana Dispatch is Standard 
Fuse? Do you understand what I'm trying to explain? 
No, but I'm -- 
ll right. Let me put it this way. 
4 


X amount of moneys was due to Standdrd Fruit 


and somebody pulled a boner because they didn't handle tin 


Situation properly. So, what they did do is, they started 


giving all kinds of crazy claims to Ranana Dispatch, which 
was not correct -- what I mean by correct is not that the 
merchandise was bad; they cave us claims to wipe out the 
debt, and not to put this on record in the industry and 
have it blown up. 

Wi here a dispute about this 


amount owed? 
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Is there a aispute? 
Was there a dispute? 
no dispute. The amount was correct. 


there a dispute about getting payment for 
the amount? 
Do you want to know how? 
will ask the questions I want answers to. 
All right. 
Mr. Russo, when you observed your brother and 
Sbrocco talking, were you in the room? 
What room? 
same room they were talking in? 
have spoken in front of me; they have 


spoken outside the office. 


Q There were times were when you were present, 


in other words? 

Right. 

And in the same room? 

Right. 

Did you have any knowledge of whether the 
subject of the conversation that they were having was not 
a common subject that was discussed with other banana men 
aS a matter of course, the state of the market, whether 


rollina this week or not? 
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1anded him the pattern. 


ISt want an answer ty y question, 


¥ 


I mean, I 
teached th know what's 
before y even talk. 


juestion to 


you know that the subject of the conver 


going 


sa 


tion that y erheard from time to time was not a con- 


versation ich was being discussed by Mr. Sbrocco or 


other representatives of S-andard Fruit with almost anybody 


to listen about the state of the market? 


Repeat that. I want to answer it correctly 


MR. BROOKS: Would you read it back. 
(Question read.) 

I have been present whereby -- 

Would you answer yes or no? 


I think I understand that question. Give 


1% to 


a different form. I think I understand it, but I 


want to answer it correctly. 
Are you saying you cannot answer it in 
the reporter read it jack? 
MR. SGARLATO: Objection, your Honor. He 


he didn't understand the question. 


Can you give it to me in a simpler 
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MR. SGARLATO: The witness has stated -- 


nm 


3 THE COURT: All right, phrase the question in 
| 
' 
4 a Simpler form. 
5 Q Mr. Russo, can you tell me of your own knowledge 
6 that you know Mr. Sbrocco did not discuss the subject of 


those conversations, that is, we're rolling this week or 


8 we're oversupplied with other banana men with whom he may 

9 have talked or the representatives of Standard Fruit did 

10 | not freely discuss that state of the market with other 

11 banana men, besides your brother Frank? 

12 A I know what he discussed with my brother Frank 

13 | I don't know what he discussed with other banana men. 

14 Q So you can't tell us that. P 
6 | A No, I can't tell you what he discussed with 


16 other banana men. 
17 Q And you weren't dealing with Mr. Sbrocco ut 
i 
18 this time on your ow.? 
19 | A No, 1 wasn't dealing with Mr. Sbrocco. 
20 | QO Isn't it true when banana men get together, the 
21 | first thing they talk about is the state of the market? 
e | 
22 A Yes, and each md every banana man is a liar. 
: 2 | Q I'll take your word for that, sir. 
2A | A Includii.g myself. lhiey pat $4 an they say 


they paid $3.80 to hear whether the other guy says I paid 


SOUTHERN DISIRICT COURT REPORTERS 


NEW YORK 


(15 COURTHO!s: 
NY wb bole 


FOLEY SQUARE 


290a 
ae || psll Russo-cross 262 
i the same thing and then they run to the telephone and say 
3 | "You charged him $3.80; why did you charge me $4?" 
i| : . : 
4 | This is the business. 
| Q Isn't it true that a savvy banana man like 
1] | 
6 | yourself and your brother knows exactly what's going on 
1} 
{| | 
t i in the market each week, whether United is rolling this 
Hi 
8 | week or whether Standard is rolling this week? 
I 
9 | A The only thing we know is what Mr. Standard , 
! | 
10 } Fruit or what United wants us to know. 
ll || Q How do you learn that? How do you learn what | 
12 || United wants you to know? | 
| | 
13 || A How do you what? 
| 
14 | Q How could you learn it? } 
15 |] A Learn it? ' 
| 
16 || Q Yes. ’ 
ti | 
17 || A You learn it through your contacts.~- 


What contacts? 


Whom you're buying from. 


You pick up the telephone and -- 


You don't pick up che teiephene on stuff like 


22 || that. When you pick up the telephone, you give an order 


and that's it. Later on you talk about that, after you 


purchased. 


25 Q Mr. Russo, isn't it a fact that any smart 
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banana man who is playing the market knows exactly what 
the state of the market is eacy week before he buys, whether 
it's oversold or undersold? 

A What you're telling me is, is it a f.ct that the 


stockbrokers know exactly where they put their money. 


Q Can you answer the question yes or no? 

A You're telling me the -- 

Q Can you answer the -- 

A Of course not. 

Q Your brother doesn't know that? 

A Nobody knows that. Only the one that's got 


the commodity and the one that could govern it knows. 

Q Suppose you called up Standard Fruit and you 
asked what's the price of bananas and you get a price, 
right? 

A You get a pric 

QO You call up United and ask what are you selling 


bananas for today and -- 


A They give you the same price. 

Q And West Indies? 

A The same price. 

Q They all get the same price? 

A Maybe 10 cents, 20 cents differential. They 


all give you the same price. 
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Q From these telephone calls can't you learn the 


State of the market? 


What could you learn from 20 cents? 
looking for dollars. 
Q Is it your testimeny you cannot determine the 
state of the market from these telephone calls? 
A Of course not. 
Q Do you know how often your brother Frank would 


call United Fruit in a week. an average week? 


Every day. 
Every day? 


Almost every day. 


How often would he call Standard? 


Every day. 
How often then would he call Pan American? 
Every day, in order to know the market. 


And he would know the market? 


In order to know the market, but you never «e 
nothing on the telephone. My best deals were in a bar- 
room, 


I know about your deals 


Or anybody else's deals. Not by the telephone 
34ut your brother kept calling, I guess? 


Pardon me? 


WITHERN DISTRICT COURT REPORTERS, U.S. COURTHOISI 
FOLEY SQUARE, NEW YORK NY ™ (on 


293a 


Russo-cross 
Your brother kept calling? 


You got to keep calling. You got to try to 


find something out. Although you don't find nothing, 


you try to find something. 

I take it you never believed success was 
obtained through these telephone calls? 

Through telephones? 

Yes 

Never. 

These payments of money that you talked about 
yourself, in 1962, you made payments to employees of 
Standard Fruit, I take it? 

Yes. 

Q Would it be fair to characterize those as 
bribes? 
A Pardon me? 

Would it be fair to characterize those paymon 
as bribes? 

You want to call them bribes, shmear, grease 
any name you want. Rut, it's favors you obtain by 
giving the moneys to them and maybe for all I know they 
don't even get that money, they give it to somebody else. 
Maybe they're just in-between men and this is what hurts. 


I would like to see the big man get hurt. 
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How much money would you pay them? 

Pardon me? 

How much money would you pay them? 

As much as a big favor you give me. If you 
gave me five rollers and you gave them to me at $5000 
less -- a thousand dollars less each car, that's $500C. 

I can't give you less than $500. 

Nid you ever pay them these side payments in 
the form of a check payable to Standard Fruit? 

Never,: never. 

Q In fact, you testified a while ago that th is 
had nothing to do with the company, didn't you? 

A True. 

Q This was on the side? 

A It has nothing to do with the company, but they 


are attached to the company. I mean, who are*you going 


to call the company? If you get President Ford, he's 


the President. Rockefeller is the Vice-President. 
I understand your point. 
Did you ever pay any money to Mr. Sbrocco? 
Did I? 


Yaa, aif. 
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Going back '69. Just one time with him, but 


mostly -- 


I thought you were buying from your brother 


know it was one time with Mr. 


Mainly my operation was with Tony Congusto. 
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Q Whe. did you stop dealing directly with Standard, 


did you say? 


A ‘65. 

Q So it would have to be before that? 

A I don't recollect when, but only one time. 
How much? 
I don't remember. 200, 300, I don't know. 
What did you get for that? 
Pardon me? 
What did you get for that? 


Information. 


What kind of infomation? 
A Information, whatever I was looking for. liow 
many should I order, how many I need. But like I told you, 


with Mr. Sbrocco was one time. 


Q Do you know that Mr. Sbrocco or whomever you dealt 


with didn't give thissame information to anybody who asked 
without any payment of money? 

A Pardon me? 

Q Do you know whether this information was available 
to any customer that asked, without any payment of money? 

A I know that as a fact. 

Q You know that as a fact? 

That you give favors for nothing? I know I don't. 
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Q Do you know as a fact that this information 
was not freely given out to any Customer that would call 
and ask, without any bribe? 
A I didn't understand you, gir. 
Q You don't understand that question? 

No, I didn't quite understand it, 

Let's try it again. 

Carn you tell me that you know that information 
was not available to any Customer of Standara without the 
payment of a bribe? 

A I know that without a beibe, ag you call it, you 
don't get no favors. 

Q I'm not asking you whether you gt any favors. 
I am asking you whether the kind of information that you 
are talking about, how much should [I order, whether the 
market ig good or poor, was not freely available for any 
customer that inquired. 

A No, only favors, I would imagine. 

Q But you don't know, do you? 

A No, I says I would imagine. I use the word imagine. 

Q I want you to say you don't know. 

A All right, so I don't know. But I do know in this 
case, since I am involved that I coula tell you only what 


{ do know. 
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Q And you used a little grease? 
A Right. | 
Q When you were in your brother Frank's place of | 


business did you inspect all of the records, make an audit 


of all his business records? 

A I don't make no audit. I'm not a CPA. 

Q Ivwant to know what you looked at that you could 
testify to about his business. 


A I buy bananas every day, and Maybe once a week 


I feel that the price is not correct. I check it out. 


Q What do you look at when you checked it out? 

A Pardon me? 

Q What do you look at? 

A The Standard Fruit & Steamship Company's bill, 
Or if it's United Fruit, I looked United Fruit bill. If | 
it's Pan American, I look at Pan American's bill. Xf it is 
Polasses Trading Corporation, I take a look at it. Whomever 
that we had merchandise of that week that we consumed, 

Q 30 you didn't look at all of your brother's merenrey 
records, you just looked at the invoice of the company's | 
fruit that you purchased? 

A We only look at the invoices of the merchandise 
that we are selling. If we didn't obtain the first part 


of the week no bananas from Standard Fruit, what bills am 
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I gOing to find of Standard Fruit? None. 
Q Did you ever hear of averaging down, Mr. Russo? 
A Sir? 
Did you ever hear cf averaging down? 
Averaging down? 
Yes. Do you Know what that means? 
Yes, I know what it means, but -- 
Q Did your brother average down on bananas? 
A I'd like for you to explain re what average down 


means. I think I know what it means. 


Q Why + wn't you t..1 me what you think you know. 
A You buy a box of bananas for $5 and then you 


buy bananas for $3, and you feel that they cost $4. 


Q And you sell the combined total at 4, right? 


A Yes. 


Q That is what I understood. 


A Well, I tho-ght that is what you meant. 

Q Now I am asking you if you know that your brother 
does that from time to time? 

A Sure, Some time it's worse than that. Sometimes 
you buy them for 5 and you sell them for $2. Sometimes 
you buy them for $2 you sell them for $5. 


Q Did you brother sometimes sell bananas at cost 


just to attract customers to buy his other produce? 
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A No, tc get out because maybe the demand is not 


great so you have to lower the price. 


Q Your brother had to do that? 
Sure. 
Maybe geli at cost? 
Sure. 
Maybe below cost? 
Sure, That is why I told yo $2 whenthey cost 5. 


Your brother sold a lot of other produce, didn't 


No. For a long spell he's been only in thc 


field. 


Let’s keep it '68 to '72, 
‘68 to "72, yes, he ha jled some produce. 


Q When you observed your brother making payments, 


were those in your presence, those payments that you 


observed your brother making? 
A Were they in my presence? 
Q Yes. 
No, but the checkbook was. 
Your brother made these payments by check? 
To Standard Fruit for the merchandise he received. 
No, I am talking about the grease. 


Alwaye in cash, I told you that, 
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